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d.   Modifications  Regarding  Third  Parties 
(1)   Introduction 


INTRODUCTION 

A  large  percentage  of  products  liability  suits, 
many  involving  very  serious  injuries,  arise  from  workplace 
accidents.    Many  work-related  injuries  are,  in  part  or 
in  whole,  due  to  the  actions  of  an  employer  which  may  have 
altered  a  machine  or  other  product  used  by  the  worker, 
failed  to  maintain  it  properly,  provided  insufficient  in- 
structions for  its  use,  or  even  required  unsafe  procedures. 
Under  current  law  in  most  states,  the  injured  worker  has  two 
potential  sources  of  recovery  for  product- related  injuries 
suffered  at  work:   the  employer  or  its  insurer  under  workers' 
compensation,  and  the  manufacturer  through  a  tort  suit.   Under 
workers'  compensation  plans,  the  employer  or  its  insurer 
compensates  the  employee  regardless  of  fault,  provided  that 
the  injury  arose  in  the  course  of  the  employee's  work.   Com- 
pensation under  such  plans  is  determined  according  to  detailed 
schedules.   To  be  sure,  the  maximum  recoveries  under  these 
schedules  are  substantially  lower  than  the  potential  damage 
awards  recoverable  in  tort  actions  for  comparable  injuries. 
However,  the  injured  employee  benefits  from  quick,  assured 
compensation  for  his  work-related  injury,  without  the  expenses 
of  litigation.   In  exchange  for  extracting  these  benefits 
from  employers,  most  workers'  compensation  acts  provide  that 
the  employer  is  to  be  liable  to  the  worker  only  for  the  amount 


specified.   The  employer  is  granted  immunity  from  any  suit 

by  the  worker,  in  return  for  participating  in  the  compensation 

2 

program.    The  result  is  that  employers  are  free  to  make 

modifications  in  the  design  or  use  of  products  in  the  work- 
place, in  order  to  speed  production,  without  exposing  them- 
selves to  potentially  large  liabilities  for  these  modifications. 

Despite  the  provisions   of  workers'  compensation 
programs,  an  employee  can  frequently  recover  damages,  in  addi- 
tion to  workers'  compensation  benefits,  from  the  manufacturer 
of  a  defective  product  used  in  his  workplace.   Many  damage 
awards  recovered  by  workers  against  manufacturers  substantially 
exceed  the  benefits  derived  from  the  applicable  workers'  com- 
pensation plans.   This  imbalance  may  be  quite  unrelated  to 
the  relative  culpabilities  of  the  employer  and  manufacturer, 
and  may  also  result  in  reducing  the  incentives  for  employers 
to  act  to  prevent  work-related  injuries. 

The  results  are  even  more  inequitable  in  states 
where  the  employer,  or  its  workers'  compensation  carrier,  is 
subrogated  to  the  employee's  claim.   Having  paid  the  amount 
specified  under  the  workers'  compensation  act,  the  employer 
may  then  step  into  the  employee's  shoes   and  recover  that 
amount  from  the  manufacturer.   Because  of  the  immunity  granted 
by  the  workers'  compensation  act,  the  manufacturer  cannot 
implead  the  employer  directly  and  attempt  to  shift  part  of 
the  loss.   Thus,  the  entire  loss,  including  that  initially 


paid  by  workers'  compensation,  may  be  borne  by  the  manufacturer. 
Thus,  the  availability  of  subrogation  to  the  employer  may 
exacerbate  the  accountability  imbalance  between  an  employer 
and  a  manufacturer  created  by  the  immunity  granted  in  workers ' 
compensation  plans,  and  also  may  reduce  the  risk-prevention 
incentive  on  the  employer.   Under  existing  law,  a  manufacturer's 
ability  to  redress  this  imbalance  is  rather  limited.   Contribu- 
tion is  the  best  available  common  law  remedy.   Contribution 
among  joint  tortfeasors — ^persons  whose  acts,  though  not 
necessarily  in  concert,  combined  to  cause  a  single  indivisible 
injury — is  frequently  allowed.   It  may  appear,  therefore, 
that  the  manufacturer  could  obtain  contribution  from  the 
negligent  employer.   The  great  majority  of  jurisdictions  have 
held,  however,  that  the  employer  whose  negligence  contributed 

to  the  employee's  injury  cannot  be  sued  or  joined  as  a  joint 

3 
tortfeasor.    This  is  true  both  in  jurisdictions  which  have 

contribution  statutes  and  in  those  applying  common  law  on 

the  subject.   The  basis  for  such  a  holding  is  that  statutes 

normally  define  joint  tortfeasors  as  persons  jointly  or 

4 
severally  "liable  in  tort."    Because  of  the  exclusive  remedy 

provisions  of  workers'  compensation  statutes,  however,  an 

employer  is  not  liable  to  the  employee  in  tort.   Therefore, 

he  and  the  third  party  cannot  be  jointly  liable.   As  a  result, 

manufacturers  claim  that  they  are  paying  costs  which  should 

be  partially  placed  on  the  employer.   Such  an  improper  dis- 


tribution  of  loss  is  not  only  unfair,  but  also  fails  to 
provide  an  adequate  incentive  for  employers  to  improve 
their  safety  practices. 

Indemnity,  whereby  a  manufacturer  passes  the  entire 
damage  award  onto  a  third  party,  has  also  generally  been 
denied  in  work-related  product  cases.   Indemnity  is  allowed 
against  one  who  has  breached  a  duty  owed  to  a  tortfeasor 
who  thereby  has  become  liable  for  damages  to  an  injured 
party.   Courts  have  usually  decided,  however,  that  an  em- 
ployer owes  no  duty  of  proper  care  to  the  manufacturer  of  a 
product  it  purchases.   Indemnity  can  also  sometimes  be  ob- 
tained by  a  "passive"  or  "secondary"  tortfeasor  from  an 
"active"  or  "primary"  tortfeasor.   Since  the  placing  of  a 
defective  product  into  the  stream  of  commerce  is  usually 

regarded  as  "active"  negligence,  however,  this  second  theory 
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of  indemnity  has  also  been  of  little  benefit  to  manufacturers. 

Permitting  manufacturers  to  shift  part  of  their  tort 
liability  burden,  incurred  in  relation  to  work-related,  product- 
caused  injuries,  onto  employers  is  fairer  to  the  manufacturer 
who  in  fact  is  jointly  responsible,  with  the  employer,  for  the 
injury.    Such  a  shift  is  beneficial  to  the  public  as  well, 
in  that  the  employer's  risk-prevention  incentive,  partially 
blunted  by  workers'  compensation,  is  increased.   The  discussion 
in  the  present  section  will  focus  on  various  methods  of 
adjusting  the  apportionment  of  the  loss  burden  between  manu- 


facturers  and  employers.   These  methods  include  permitting 
contribution  against  employers  paying  workers'  compensation 
benefits,  allowing  indemnity,  restricting  employer  subroga- 
tion, and  validating  hold-harmless  clauses,  especially  in 
machine  tool  sales  contracts  between  manufacturers  and  em- 
ployers.  A  later  section  discusses  making  workers'  compen- 
sation the  exclusive  remedy  in  work-related  product  cases. 
This  approach  could  also  have  a  significant  impact  on  re- 
apportioning the  financial  responsibility  for  work-related, 
product-caused  injuries  and,  consequently,  could  increase 
employer  incentives  for  risk-prevention. 

In  evaluating  the  benefits  of  these  devices,  two 
additional  factors  must  be  considered.   One  is  their  im- 
pact on  employees'  recovering  double  or  excessive  compensation 
for  their  injuries.   Another  is  their  capacity  to  assure 
that  the  financial  burden  is  being  shifted  onto  negligent 
employers  rather  than  employers  as  a  class.   To  be  sure, 
any  enlargement  in  employer  responsibility  for  compensation, 
such  as  that  created  by  unconditional  hold  harmless  clauses, 
will  increase  employer  risk  prevention  incentives.   However, 
a  focused  shift  onto  employers  which  inhibit  safety  will  in- 
crease accountability  in  a  manner  more  likely  to  achieve  an 
optimum  level  of  risk  prevention  activity.* 

*See  note,  page  i. 
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1.  O'Connell,  "Bargaining  for  Waivers  of  Third-Party  Tort  Claims:   An  Answer  to  Pro- 
duct Liability  Woes  for  Employers  and  Their  Employees  and  Suppliers,"  1976  U.  111. 
L.  Forum  435,  439.   See  also  Machinery  &  Allied  Products  Institute,  "The  Organiza- 
tion, Content  and  Administration  of  Company  Products  Liability  Programs — ^A  MAPI 
Survey"  (1972). 

2.  See  United  States  v.  Demko,  385  U.S.  149  (1966). 

3.  Florida:   Florida  Power  &  Light  Co.  v.  Hercules  Concrete  Pipe  Co.,  275  F.  Supp. 

427  (S.D.  Fla.  1967)  (applying  Florida  law);  Georgia:   Georgia  Power  Co.  v.  Diamond, 
130  Ga.  App.  268,  202  S.E.2d  704  (1973);  Hawaii:   Kamali  v.  Hawaiian  Elec.  Co.,  54 
Hawaii  153,  504  P. 2d  861  (1972);  Louisiana:   LeJeune  v.  Highlands  Ins.  Co.,  287 
So.  2d  531  (La.  App.),  af f 'd,  290  So.  2d  903  (La.  1974);  Maine:   Roberts  v.  American 
Chain  &  Cable  Co. ,  259  A. 2d  43  (Me.  1969);  Maryland:   McKenney  v.  Capitol  Crane  Corp., 
321  F.  Supp.  880  (D.D.C.  1971)  (applying  Maryland  law);  Baltimore  Transit  Co.  v.  State, 
183  Md.  674,  39  A. 2d  858  (1944);  Michigan:   Husted  v.  Consumers  Power  Co.,  376  Mich. 
41,  135  N.W.2d  370  (1965);  New  Jersey:   Marshall  v.  Force  Mach .  Co.,  123  N.J.  Super. 
497,  303  A. 2d  619  (1973);  North  Carolina:   Hunsucker  v.  High  Point  Bending  &  Chair  Co., 
237  N.C.  559,  75  S.E.2d  768  (1953);  North  Dakota:   White  v.  McKenzie  Elec.  Coop., 
225  F.  Supp.  940  (N.D.  1964)  (applying  N.D.  law);  Ohio:   Bankers  Indemnity  Ins.  Co. 
v.  Cleveland  Hardware  &  Forging  Co.,  77  Ohio  App.  121,  62  N.E.2d  180  (1945);  Rhode 
Island:   Cacchillo  v.  H.  Leach  Mach.  Co.,  Ill  R.I.  593,  305  A. 2d  541  (1973);  Texas: 
Westfall  V.  Lorenzo  Gin  Co. ,  287  S.W.2d  551  (Tex.  Civ.  App.  1956)  (no  contribution 
unless  there  is  gross  negligence  by  the  employer);  Washington:   Montoya  v.  Greenway 
Aluminum  Co. ,  10  Wash.  App.  630,  519  P. 2d  22  (1974);  Wisconsin:   A.O.  Smith  Corp.  v. 
Associated  Sales  &  Bag  Co.,  16  Wis.  2d  145,  113  N.W.2d  562  (1962);  Federal:   Pope  & 
Talbot,  Inc.  v.  Hawn,  346  U.S.  406  (1953);  Halcyon  Lines  v.  Haenn  Ship  Ceiling  & 
Refitting  Corp. ,  342  U.S.  282  (1952)  (Longshoremen's  &  Harbor  Worker's  Compensation 
Act);  Murray  v.  United  States,  405  F.2d  1361  (D.C.  Cir.  1968)  (Federal  Employee's 
Compensation  Act) . 

4.  2A  A.  Larson,  Workmen's  Compensation  Law  §  76.21  (1976)  (emphasis  aaded) , 

5.  Id_.   However,  the  constitutionality  of  denying  a  third-party's  right  to  an  action 

in  indemnity  against  the  employer  has  been  questioned  and  answered  in  the  negative  in 
Minnesota.   Carlson  v.  Smogard,  215  N.W.2d  615  (Minn.  -1974).   The  opinion  was  based 
on  Haney  v.  International  Harvester,  294  Minn.  375,  201  N.W.2d  140,  146  (1972),  which 
had  previously  raised  the  issue: 

[A]  common-law  right  of  action  may  be  abrogated  without  providing 
a  reasonable  substitute  if  a  permissible  legislative  objective  is 
pursued.   In  the  cases  which  have  arisen  involving  such  abrogated 
rights  of  action,  it  has  been  determined  that  the  legislative 
objective  has  been  to  prevent  vexatious  litigation. 

Applying  these  principles  to  the  instant  case,  it  would  appear  that 
no  legitimate  objective  is  fostered  by  an  interpretation  of  the 
workmen's  compensation  laws  to  prevent  indemnification  to  a  third- 
party  tortfeasor  from  a  negligent  employer.   With  this  in  mind, 
there  may  be  a  due  process  violation  when  the  third-party  tort- 
feasor's right  to  indemnity  is  extinguished  by  the  workmen's 
compensation  laws  without  providing  him  a  reasonable  substitute  for 
his  right. 

The  court  did  not  clearly  set  out  a  new  approach  for  handling  suits  for  indemnity. 
Presumably,  manufacturers  will,  at  least,  be  able  to  sue  employers  for  indemnity 
under  the  traditional  common  law  rules.   Minnesota  has  a  comparative  negligence 
statute  which  at  least  one  commentator  has  suggested  as  a  basis  for  a  new  rule  of 
indemnity.   Jensvold,  "A  Modern  Approach  to  Loss  Allocation  Among  Tortfeasors  in 
Products  Liability  Cases,"  1974  Ins.  L.J.  591,  58  Minn.  L.  Rev.  723  (1974).   The 
court  may  eventually  move  in  this  direction,  which  would  be  similar  to  the 
comparative  aspect  of  the  equitable  credit  system  discussed,  infra. 

An  indemnity  approach  has  also  been  allowed  in  Kuzin  v.  Lake  Engineering  Co. , 
385  F.  Supp.  827,  831  (N.D.  111.  1974): 

It  is  clear  to  this  Court  that  the  fact  that  a  manufacturer 
is  sued  on  the  theory  of  strict  liability  for  a  defective 
product  does  not  preclude  a  third  party  action  against 
plaintiff's  employer  whose  active  negligence  in  the  modi- 
fication and  altered  use  of  a  product  putatively  was  the 
proximate  cause  of  the  plaintiff's  injuries.  .  .  .  Recovery 


in  this  matter  might  well  depend  upon  such  determinations 
as  who  was  actually  the  proximate  cause  of  the  plaintiff's 
injuries  or  where  does  the  greatest  quantum  of  negligence 
lie. 

(denying  employer's  motion  to  dismiss  indemnity  action  by  a  baler  manufacturer 
sued  in  strict  liability  by  an  injured  employee;  there  was  no  discussion  of 
worker's  compensation).   However,  this  same  indemnity  argument  was  rejected  in 
Kessler  v.  Bowie  Machine  Works,  Inc.,  501  F.2d  617  (8th  Cir.  1974). 

See  Remarks  of  William  Wallace,  President,  Defense  Research  Institute,  at  the 
Symposium  on  Products  Liability  sponsored  by  the  U.S.  Department  of  Commerce, 
Interagency  Working  Task  Force  on  Products  Liability,  July  21,  1976,  at  156. 


(2)   Indemnity  and  Contribution 
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INDEMNITY  AND  CONTRIBUTION 

I. 

Introduction 

In  attempting  to  distribute  an  appropriate  level 
of  accountability  to  all  parties  which  may  be,  in  fact,  re- 
sponsible for  a  workplace  injury  arising  out  of  a  product  de- 
fect, one  proposal  frequently  suggested  is  to  allow  the  manu- 
facturer to  shift  at  least  part  of  its  liability  to  the  negli- 
gent employer.    In  such  a  system,  just  as  under  the  existing 
one,  the  workers'  compensation  carrier  would  make  its  award 
to  the  employee,  up  to  the  maximum  amount  set  by  statute. 
Any  excess  damages  which  the  employee  sought  to  recover  from 
the  manufacturer,  however,  would  be  apportioned  between  the 
manufacturer  and  the  employer  according  to  their  relative  fault. 
Thus,  the  cost  of  the  worker's  injury  would  be  more  equitably 
allocated  between  the  two  responsible  parties,  and  a  safety 
incentive  provided  for  both.   The  incorporation  of  such  a 
modification  into  a  particular  workers'  compensation  system 

would  be  a  complex  undertaking,  inasmuch  as  there  are  several 

2 
different  types  of  workers'  compensation  statutes.    One  major 

detail  which  may  vary  is  whether  the  compensation  carrier,  stand- 
ing in  the  employer's  shoes,  is  also  allowed  to  step  into  the  shoes 
of  the  employee  and  seek  recovery  of  its  compensation  payments 
from  a  third  party.   If  the  carrier  is  allowed  to  do  so  now,  under 
state  law,  the  remedies  considered  here  could  be  adopted  to 


11 


apportion  the  "entire  award,  including  the  amount  of  compensation 
benefits,  between  the  manufacturer  and  employer. 

Among  the  models  considered  here,  both  statutory 
and  judicial  modifications  are  considered.   The  major  judicial 
modification  which  has  frequently  been  considered  is  that  of 
Pennsylvania,  which  allows  third  party  contribution  actions 
against  employers,  up  to  the  limit  of  their  workers'  compensation 
liability.   California  has  adopted  a  variation  of  the  Pennsylvania 
rule,  which  prohibits  employers  from  bringing  third  party 
suits  against  manufacturers  to  recover  workers'  compensation, 
if  the  employer  has  also  been  negligent.   California,  however, 
has  refused  to  apply  this  rule  to  product  cases. 

"Two  bills  in  the  94th  Congress  provided"...   The  Taft 
Bill  v;ould  have  eliminated  the  emnloyer's  shield  from  manufac- 
turers' contribution  actions,  wherever  it  has  violated  an 
industrial  safetv  standard  and  its  violation  contributed  to  the 
worker's  injurv.   An  amendment  to  this  bill  would  have  limited 
the  employer's  liabi.litv  to  the  amount  in  the  aoolicable  state 
or  ♦^ederal  comnensation  act. 

A  third  model  can  be  found  in  the  New  York  statutory 
rule.   Based  originally  on  a  judicial  modification,  this  rule 
allows  manufacturers  to  recover  from  employers  that  proportion 
of  the  damages  they  must  pay  which  can  be  attributed  to  the 
employer.   A  similar  rule  has  been  adopted  by  federal  courts 
for  application  to  the  Longshoremen's  and  Harbor  Workers' 
Compensation  Act.   Under  that  formula,  however,  the  manufacturer 
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can  be  liable  only  for  its  share  of  the  harm  to  the  plaintiff, 
the  employer's  liability  continues  to  be  limited  by  the  Act, 
and  any  additional  loss  to  the  worker  goes  uncompensated. 

II. 

Assessment 

A  complex  modification  of  contribution  and  indemnity 
rules  will  not  necessarily  both  solve  the  products  liability 

problem  and  also  protect  all  injured  workers.   Under  the  equitable 
credit  system,  the  manufacturer  is  certainly  protected  from 
inequitably  high  judgments  against  him,  but  the  injured  worker 
is  not  fully  protected.   Perhaps  this  would  produce  a  new  problem. 
Under  the  Pennsylvania  rule,  the  manufacturer  is  only  protected 

is  not  fully  protected.   Perhaps  this  would  produce  a  new  problem, 
benefits  increase  and  then  grow  with  inflation.   The  manufacturer 
is  always  at  the  mercy  of  each  state's  workers'  compensation 
schedule  of  payments,  and  this  has  often  been  too  low. 

The  original  proposed  federal  legislation  discussed 
would  solve  these  problems  created  by  the  workers'  compensation 
payment  levels.   Its  amendments  would  not  do  so.   However,  the 
major  problem  with  the  federal  bills  in  their  various  forms 
is  the  ultimate  dependence  on  the  mandated  industrial  safety 
standards.   In  a  highly  technological  society,  production 
processes  change  rapidly.   In  order  to  remain  technically  effective, 
the  required  standards  must  be  reviewed  and  updated  constantly 
in  every  industry.   The  experience  with  QSHA  has  indicated  that 
this  is  an  almost  impossible  task  to  perform  successfully.   The 
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Taft  bill  suffers  from  its  dependence  on  technological  safety 
standards,  just  as  the  foregoing  schemes  suffer  from  their 
dependence  on  the  different  states'  workers'  compensation 
payment  schedules.   The  proposed  federal  legislation,  therefore, 
does  not  seem  to  be  a  particularly  effective  remedy  for  solving 
the  current  problem. 

The  law  developed  in  New  York,  therefore,  seems 
the  best  contribution  and  indemnity  remedy,  merely  by  its 
simplicity.   Its  greatest  shortcoming  is  its  necessity  for  at 
least  two  independent  judicial  determinations — one  of  liability 
to  the  employee  and  one  of  right  of  contribution  between  manu- 
facturer and  employer.   In  practice,  however,  the  New  York  codi- 
fication may  lead  to  many  settlements,  eliminating  the  need 
for  bifurcated  or  trifurcated  trials.  '  Absent  any  other  change 
in  the  law,  a  similar  legislatively  sanctioned  contribution  rule 
is  recommended. 

III. 
Models 

A.   The  Pennsylvania  Rule  on  Contribution. 

Most  jurisdictions  do  not  permit  the  manufacturer  to 

obtain  contribution  from  the  employer.   Pennsylvania,'*  however , 

5 
takes  a  different  view.   There,  the  rule  is  that  contribution 

between  joint  tortfeasors  does  not  depend  on  joint  liability. 

Pennsylvania  has  rooted  the  doctrine  of  contribution  in  the 

principles  of  equity,  allowing  the  courts  of  that  state  to  look 

beyond  the  surface  meaning  of  the  words  "joint  liability"  in  the 

7 
Uniform  Act. 
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Thus  Pennsylvania  allows  third-party  actions  against 
the  employer  in  contribution.   But  it  has  also  limited  the 
amount  of  contribution  to  the  amount  of  the  employer's  workers' 

g 

compensation  liability.     Because  the  source  of  any  such 

limitation  is  not  readily  discernible  in  any  statutory  language, 

9 

It  may  seem  somewhat  arbitrary.     But  the  limitation  can  also 

be  viewed  as  a  highly  pragmatic  compromise.   A  rule  allowing 

full  contribution  would  have  required  employers  in  many  cases  to 

pay  amounts  far  greater  than  the  amount  they  would  pay  if 

they  had  acted  solely  to  cause  the  employee's  injury  because, 

where  the  employer  is  solely  at  fault,  the  manufacturer  is  never 

involved  and  the  employer's  liability  is  limited  to  the  workers' 

compensation  award.   On  the  other  hand,  this  compromise  does 

not  force  the  third  party  to  bear  the  entire  burden  of  loss 

merely  because  the  other  tortfeasor  happened  to  be  the  injured 

party's  employer. 

In  a  case  involving  the  Federal  Tort  Claims  Act 

and  the  Uniform  Contribution  Among  Joint  Tortfeasors  Act, 

District  Judge  Pettine  decided  to  accept  the  Pennsylvania 

rule  as  a  matter  of  Rhode  Island  law: 

[T]he  Pennsylvania  rule  which  permits 
contribution  over  against  employers  to  the 
extent  of  their  compensation  liability  has 
much  to  commend  it:   (1)  it  preserves  the 
economics  of  the  compensation  system;  (2) 
it  effectuates  the  policy  of  contribution 
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which  the  passage  of  the  uniform  law 
suggests;  (3)  it  harmonizes  the  com- 
pensation law  with  the  law  of  contribution 
and  (4)  it  protects  the  non-employer  tort- 
feasor from  the  possible  gross  inequity  of 
carrying  the  whole  liability  for  wrongs 

caused  in  perhaps  major  part  by  the 

12 
employer  tortfeasor. 

Although  District  Judge  Pettine  was  reversed  in  this  case  because 

the  court  of  appeals  viewed  the  matter  as  one  governed  by  federal 

law,  -^  his  opinion  is  nevertheless  an  important  endorsement 

of  the  Pennsylvania  rule.   Procedurally,  under  the  Pennsylvania 

system,  the  employer  first  pays  workers'  compensation  benefits 

to  the  employee.   Then,  the  employee  sues  the  manufacturer, 

which  can  then  have  the  employer  joined  as  a  joint  tortfeasor. 

At  this  point  there  are  two  possibilities:   (1)  The  employee's 

actual  damages  will  be  found  to  exceed  twice  the  amount  of  the 

employer's  maximum  liability  under  the  workers'  compensation  law. 

In  that  case,  the  employer  will  be  liable  only  to  the  extent 

of  his  liability  under  the  compensation  act,  and  the  manufacturer 

14 
will  bear  the  total  remaining  liability;    (2)  The  employee's 

actual  damages  will  be  found  to  be  equal  to,  or  less  than,  twice 

the  amount  of  the  employer's  maximum  liability  under  the  workers' 

compensation  act.   In  that  case,  the  employer  and  the  manufacturer 

15 
will  each  bear  half  of  the  actual  damages. 

The  procedure  for  attaining  this  result  in  Pennsylvania 

is  a  bit  circuitous  and  has  been  greatly  improved  upon  in 

California,    where  the  basic  principle  of  the  Pennsylvania  rule 
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has  been  adopted.   Instead  of  treating  it  as  a  rule  which 
creates  a  right  of  contribution,  California  accomplishes 
the  same  result  by  holding  that  a  third-party  tortfeasor  may 
invoke  the  negligence  of  the  employer  as  a  partial  defense 

to  prevent  the  employer  from  being  reimbursed  for  his  workers' 

17 
compensation  outlay.   The  California  rule  operates  whether 

the  action  against  the  third  party  is  brought  solely  by  the 

employee  or  by  the  employer  seeking  subrogation,  but  its 

effect  is  always  to  make  the  negligent  employer  bear  a  portion 

of  loss,  in  an  amount  equal  to  its  total  liability  under  the 

workers'  compensation  law,  rather  than  have  it  be  reimbursed 

1 8 
by  the  third-party  tortfeasor. 

The  adoption  of  the  rule  in  California  was  based 

heavily  on  the  general  idea  that  no  one  should  profit  by  one's 

own  wrong.   The  court  also  cited  the  intervening  legislative 

abrogation  of  the  noncontribution  rule  as  a  ground  for  the 

19 
new  holding,  since  it  was  overruling  earlier  precedents. 

While  the  Pennsylvania  rule  has  been  applied  to  the 

products  liability  situation  where  the  third-party  was  a 

20 
strictly-liable  manufacturer,    the  California  courts  have 

refused  to  do  so.   Regardless  of  negligence  on  the  part  of 

the  employer  which  contributes  to  the  employee's  injury, 

the  California  rule  in  products  liability  cases  is  that  the 

manufacturer  is  to  bear  the  full  loss  from  injuries  attributable 

21 
to  defective  products.     Thus,  m  products  liability  cases, 

California's  approach  is  indistinguishable  from  that  of  the 
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22 
majority  rule  as  to  contribution,    and  the  employer's  negligence 

cannot  be  raised  as  a  partial  defense,  to  the  extent  of  the 

workmen's  compensation  benefits  paid,  in  a  direct  action  against 

2  3 
the  manufacturer.     The  reasoning  here  is  apparently  that  the 

negligence  of  the  employer  is  not  on  a  par  with  the  greater 

wrong  of  the  manufacturer  in  placing  a  dangerous  product  in  the 

stream  of  commerce.   Hence,  the  employer's  carrier  should  not 

be  barred  from  recovering  its  compensation  outlay.   However, 

if  the  employer  is  fully  aware  of  the  danger  and  nevertheless 

unreasonably  uses  the  product  to  cause  injury,  then  the  court 

would  treat  him  as  a  joint  tortfeasor  and  bar  recovery  of 

24 
the  compensation  outlay. 

Obviously,  then,  the  current  state  of  the  law  in 
California  in  the  field  of  contribution  is  not  a  model  for  the 
alleviation  of  the  current  dilemma  of  product  manufacturers. 
However,  a  combination  of  the  law  of  Pennsylvania  and  the  law  of 
California  could  provide  such  a  model.   The  result  would  allow 
a  product  manufacturer  to  invoke  the  negligence  of  the  employer 
as  a  partial  defense,  to  the  extent  of  the  employer's  compensation 
outlay,  in  any  suit  involving  work-related  injuries  covered  by 
workers'  compensation. 

Clearly,  such  a  model  shifts  some  of  the  loss  from 
the  manufacturer  to  the  employer.   The  greatest  question  is 
whether  it  shifts  enough  of  that  loss  to  make  a  significant 
difference.   If  most  of  the  recoveries  in  third-party  actions 
are  substantially  more  than  twice  the  employer's  total  liability 
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under  workmen's  compensation,  this  model  would  not  remedy 
the  manufacturer's  current  problems. 

The  strongest  argument  for  such  a  model  is  its 
probable  effect  as  an  incentive  for  greater  risk  prevention 
initiative  on  the  part  of  the  employer.   While  certain  pro- 
duct-related injuries  are  caused  by  hidden  defects  which  could 
not  be  detected  in  advance  by  the  employer,  there  must  also 
be  a  substantial  number  which  are  caused  by  a  continued  use 
of  products  with  obvious  defects.   So  long  as  that  continued 
use  does  not  constitute  a  knowing  assumption  of  the  risk,  it 
is  no  bar  to  the  employer's  recovery  of  his  entire  workers' 
compensation  outlay  in  all  states  but  Pennsylvania.   In  those 
situations  where  the  employer  would  be  best  able  to  implement 
risk  prevention  techniques,  the  adoption  of  this  model  would 
be  an  added  deterrent  to  inaction  by  the  employer. 

B.   Federal  Legislation-94th  Congress 

Two  bills  in  the  94th  Congress  suggested  a  federal 
solution  to  the  overlapping  problems  of  indemnity,  contribution 
and  subrogation  in  workmen's  compensation  cases.   The  proposed 
Industrial  Safety  Encouragement  Act  of  1976  (S.  3317  and  H.R. 
13624)  and  a  proposed  amendment  to  S.  2018,  the  proposed 
Federal  Workers'  Compensation  Act,  sought  to  increase  employer 
safety  awareness  by  placing  the  full  economic  burden  of  in- 
juries in  the  workplace  upon  the  employer,  to  the  extent  that 
he  causes  or  contributes  to  an  accident. 


19 


1.   The  Industrial  Safety  Encouragement  Act. 

S.  3317,  the  proposed  Industrial  Safety  Encouragement 
Act  of  1976,  was  introduced  in  the  Senate  on  April  14,  1976, 

by  Senator  Taft  (R.  Ohio)  and  in  the  House  of  Representatives 

25 
on  May  6  by  Representative  Sarasin  (R.  Conn.). 

In  unqualified  language,  the  Act  would  have  prohibited 
any  state  from  preventing  the  defendant  in  a  third-party  ac- 
tion from  raising  as  a  defense  the  employer's  contributory 

fault,  where  such  fault  involved  a  failure  to  comply  with 

2  6 
OSHA   or  with  any  state  statutory,  administrative,  or  common 

law  requirement  relating  to  industrial  safety.   A  defendant 
seeking  the  benefit  of  the  Act  would  had  to  have  shown  that  the 
employer  breached  a  standard  of  industrial  safety,  and  that 
this  breach  caused  or  contributed  to  the  physical  injury  of 
the  employee.   The  second  part  of  defendant's  burden  required 
proof  of  a  direct  relationship  between  the  employer's  non- 
compliance and  the  employee's  injury,  in  contrast  to  the 
"arising  out  of  or  in  the  course  of  employment"  standard  of 
most  state  workers'  compensation  laws.   If  the  manufacturer- 
defendant  satisfied  the  requirements  of  the  Act,  in  an  appro- 
priate case,  where  employer  negligence  had  caused  the  third- 
party  manufacturer  to  incur  liability,  the  third-party  manu- 
facturer could  procure  contribution,  indemnification,  or  an 

27 
apportionment  of  damages  according  to  comparative  fault. 
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The  rights  of  the  injured  emnloyee  would  not  have  been  affected 
by  the  readjustment  of  financial  responsibility  under  the  Act. 

The  primary  effect  of  the  Act  v/ould  have  been  to  tie 
financial  responsibility  directlv  to  violation  of  federal  or 
state  safety  requirements.   This  was  intended  to  induce  greate?- 
compliance  with  the  requirements  of  OSHA,  since  the  economic  risk 
of  non-compliance  would  have  been  far  greater  under  the  Act  than 
under  OSHA.   If  the  safety  standards  imposed  are  technically 
effective,  then  the  financial  deterrent  of  the  Act  should  have 
led  to  a  marked  reduction  in  job-related  injuries  and  correspond- 
ingly lower  workers'  compensation  costs  for  all  ennlovers. 

The  defects  of  the  proposal  lav  primarily  in  what  was  left 
unsaid.   The  crucial  phrase  of  the  bill  was  "an  action  or  third- 
partv  comr>laint  for  contribution  or  indemnification  or  other 
relief  in  the  nature  thereof  under  an  otherwise  applicable 
statute  or  princioles  of  common  law. "   As  a  matter  of  ^^ederal 
law,  such  an  action  could  no  longer  be  barred  bv  state  workers' 
compensation  statutes.   Apparently  the  Act  would  have  abrogated 
the  decisions  in  which  courts  have  held  that  the  workers ' 
compensation  statute  did  bar  an  action  for  contribution.   However, 
its  effect  in  other  states  is  less  obvious.   The  Act  would 
apparently  have  not  prevented  some  states  from  continuina  to 
refuse  to  allow  contributuon  or  indemnity  actions  if  thev 
reached  that  result  bv  any  means  other  than 
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statutory  construction  of  a  workers'  compensation  law  or  similar 
state  statute.   This  leaves  open  the  oossibilitv  of  a  qreat  ler 1 
of  diversity  among  the  various  states.   Another  source  of 
diversity  among  the  states  was  the  Bill's  failure  to  choose  among 
contribution,  indemnification   and  other  relief  as  the  best  wa^^ 
for  a  state  to  handle  the  oroblem.   Presumably,  anv  state  which 
allowed  contribution  would  not  also  have  been  required  to  al]ow 
indemnity  and  "other  relief." 

The  Bill  did  not  make  clear  the  scope  of  this  federallv- 
created  defense.   Presumablv,  the  courts  would  have  been  free 
to  decide  whether  it  is  a  total  defense  to  the  injured  employee's 
action  against  the  third  party  or  only  a  partial  defense  to  the 
extent  of  the  workers'  compensation  benefits  paid.   If  it  were 
the  former,  it  would  have  been  a  major  set-back  for  injured 
employees,  since  thev  v/ould  have  lost  the  right  to  third-^artv 
damages  altogether   a?id  been  left  with  the  generally  much 
smaller  amount  of  compensation  benefits  as  their  sole  recovery. 
If  it  were  the  latter,  it  would  have  shifted  only  a  nart  of  the 
third-party's  burden  onto  the  employer,  with  the  employee's 
total  recovery  unchanged.   The  vagueness  of  the  Act  in  this 
respect  was  a  serious  defect. 

There  was  nothing  in  the  Act  which  appeared  to  require 
any  change  in  Pennsvlvania  law,  since  that  state  does  not 
construe  its  workers '  compensation  law  to  bar  an  action  "^or 
contribution,  even  though  such  law  limits  the  amount  of  contri- 
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bution  to  the  employer's  total  liability  under  the  workers' 

28 
compensation  law.      Similarly,  the  Bill  could  easily  have 

been  interpreted  as  not  requiring  anv  change  in  California 
law,  since  that  state  follows  the  Pennsylvania  rule,  even 
though  the  California  law  makes  an  exception  and  allows  none  of 
the  loss  to  be  shifted  to  the  employer  in  products  liability 
cases.  "   That  exception  is  not  derived  from  statutory  con- 
struction of  the  California  workers'  compensation  act,  and  so 
it  would  have  been  outside  the  reach  of  the  language  of  the 
Bill. 

Thus,  the  effect  of  this  Act  would  not  have  been  to 
standardize  the  law  of  the  various  states  on  the  subiect  of 
contribution  and  indemnification  in  workers'  compensation 
actions.   Had  it  been  enacted  by  Congress,  various  states 
could  have  apportioned  the  loss  resulting  from  product-related 
industrial  accidents  in  any  of  the  following  wavs;;   (1)  equally 
between  employer  and  manufacturer  (a  traditional  contribution 
rule)  '.     (2)  100%  on  the  employer,  0%  on  the  manufacturer  (a 
traditional  indemnity  rule) ;  (3)  shared  in  accordance  with  the 

respective  degree  of  fault  on  the  part  of  employer  and  manu- 

31 
facturer  (comparative  contribution) ;    (4)  contribution,  but  with 

the  employer's  maximum  liability  limited  to  its  total  liabilitv 
under  the  workers'  compensation  law  (the  Pennsylvania  rule):  or 
(5)  100%  on  the  manufacturer,  0%  on  the  employer  (the  Cali- 
fornia rule  or  any  other  rule  derivedd  bv  any  means  other  than 
statutory  interpretation  of  the  state  workers'  compensation 
law)  . 
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2.   Amendments  to  S.  2018  -  94th  Congress 

Counsel  for  the  Senate  Labor  Subcommittee  also 
addressed  the  need  for  federal  nroducts  liabilitv  legislation. 
The  Subcommittee's  proposal,  which  would  have  constituted  an 
amendment  to  Section  9  of  S.  2018,  the  Federal  Workers ' 
Compensation  Act,  was,  in  effect,  a  compromise,  which  would  havn 
allowed  a  third  party  to  seek  contribution  or  indem.nitv  from  th'^^. 
employer,  but  would  have  limited  that  recovery  to  the  greater 
of  the  employer's  total  liability  under  the  applicable  state 
workers'  compensation  statute  or  the  amount  of  the  emnloyer's 
workers'  compensation  liability,  if  such  amount  were  to  be 

determined  under  the  Longshoremen's  and  Harbor  Workers' 
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Compensation  Act,  (LHWCA).    Thus,  the  amendment  v;ould  have 

salvaged  the  workers'  compensation  policy  of  precluding  ooen- 

ended  liability  for  employers  who  contribute  to  industrial 

accidents.   The  ceiling  on  employer  liability  was  intendei  as 

an  aid  to  workers'  compensation  insurers,  since  it  would  have 

enabled  them  to  predict  their  policv  costs  better.   Thus,  the 

amendment  should  have  been  a  politicallv  attractive  compromise 

34 
for  the  insurance  industry. 

As  to  the  industrial  equipment  manufacturers'  in- 
terests, the  amendment  would  have  had  a  sim>ilar  impact  to  the 
Industrial  Sal^ety  Encouragement  ^ct  of  197^.  Bv  utili^ina  the 
generally  higher  recoveries  under  the  LHWCA  as  the  ceiling  on 
contribution,  the  amendment  would  have  afforded  manuf achurers 
greater  potential  relief  in  the  great  maioritv  of  cases  which 
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are  settled  out  of  court.   Both  the  amendment  (S.  201S)  and 
the  Bill,  in  both  versions  (S.  3317  and  H.R.  13624),  would 
have  denied  to  the  negligent  employer  the  right  of 
subrogation. 

C.   The  Dole  Rule  in  New  York. 

In  New  York,  a  quirk  of  civil  procedure  limited 
contribution  to  defendants  sued  jointly  by  the  original  plain- 
tiff.  A  defendant  could  not  later  seek  contribution  from 
those  not  sued  by  the  plaintiff.   Often,  therefore,  defen- 
dants were  left  with  only  indemnity  as  a  theory  of  spreading 
the  loss.   Since  indemnity  shifts  the  entire  loss  to  another, 
the  courts  faced  an  all-or-nothing  choice.   Partly  in  response 
to  this  particular  problem  in  New  York,  and  partly  in  response 

to  the  trend  throughout  tort  law,  the  Court  of  Appeals  in  New 

35 
York  adopted  a  new  common  law  rule  m  Dole  v.  Dow  Chemical  Co. 

The  Dole  case  has  been  discussed  in  greater  detail 

in  the  survey  section  of  this  study.   The  original  statement 

of  the  new  rule  was: 

[W]here  a  third  party  is  found  to  have 
been  responsible  for  a  part,  but  not  all, 
of  the  negligence  for  which  a  defendant 
is  cast  in  damages,  the  responsibility 
for  that  part  is  recoverable  by  the  prime 
defendant  against  the  third  party.   To 
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reach  that  end  there  must  necessarily 
be  an  apportionment  of  responsibility 
in  negligence  between  those  parties. 

The  adjudication  is  one  of  fact  and 
may  be  sought  in  a  separate  action  or 
as  a  separate  and  distinguishable  issue 
by  bringing  in  the  third  party  in  the 
prime  action.  .  .  . 

37 
The  Dole  rule  has  since  been  codified.     The  legis- 
lature has,  in  this  enactment,  explicitly  protected  those  who 
settle  with  the  original  plaintiffs,  so  that  settlements  are 
not  deterred  by  the  threat  of  later  suits  for  contribution 
from  co-defendants.   This  legislative  approval  presumably 
helps  foster  the  sense  of  security  necessary  to  encourage 
settlements.   There  is  no  evidence  as  to  the  success  or  failure 
of  this  approach  concerning  workers'  compensation,  or  even 
products  liability  as  a  whole. 

One  development,  however,  has  been  the  use  of 
"trifurcated"  trials.   The  current  convention  is  to  try  lia- 
bility first,  then  the  amount  of  damages,  then  apportionment 

38 
of  damages.     However,  there  is  some  indication  that  the 

court  of  appeals  would  prefer  a  more  streamlined  approach — 

perhaps  trying  the  issue  of  liability  and  comparative  negli- 

39 
gence  at  once. 
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D.   Equitable  Credit. 

Another  model  has  arisen  under  the  Longshoremen' s 

40 
and  Harbor  Workers'  Compensation  Act.   Stevedores    employ 

longshoremen.   Under  the  Act  before  19  72,  injured  longshoremen 
recovered  fixed  benefits  from  the  stevedore.   The  longshoreman 
could  also  sue  the  shipowner.   If  the  injury  was  due  to  un- 
safe conditions  aboard  the  ship,  the  shipowner  was  deemed 
to  have  violated  its  warranty  of  seaworthiness  and  was 
strictly  liable  for  all  damages.   The  longshoreman  then  reim- 
bursed his  employer,  the  stevedore,  for  compensation  benefits. 
Faced  with  the  inequity  of  having  the  entire  burden  fall 
on  the  shipowner,  and  forbidden  to  require  contribution  from 
the  stevedore,  the  federal  courts  allowed  the  shipowners  to 
recover  full  indemnity  from  stevedores  who  had  violated  their 
"implied  warranty  of  workmanlike  performance."   The  entire 
loss  then  fell  on  the  stevedore. 

In  1972,  the  Act  was  amended  to  preclude  such  in- 

41 
demnif ication.     To  escape  the  dilemma  of  placing  the  entire 

loss  on  the  shipowner  or  the  stevedore,  one  federal  district 

court  has  adopted  a  model  of  "equitable  credit"  in  Frasca  v. 

42 
Prudential-Grace  Lines,  Inc. 


The  basic  idea  of  the  equitable  credit  is  simple. 
Procedurally,  this  is  accomplished  by  allowing  the  third 
party  to  assert,  as  a  partial  defense,  the  negligence  of 
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the  employee  (longshoreman)  and  the  stevedore.   The  employee 
then  takes  the  money  recovered  from  the  third  party,  reim- 
burses the  employer  for  compensation  benefits  paid,  and 
keeps  the  remainder.   If  the  employee's  recovery  from  the 
third  party  was  reduced  by  the  employer's  negligence,  the 
employee  may  proportionately  reduce  his  reimbursement  of  the 
employer.   In  no  case  does  the  employer  pay  more  than  the 
amount  set  by  workers'  compensation  nor  does  the  third  party 

pay  more  than  a  share  proportional  to  its  responsibility. 

43 
The  risk  of  not  recovering  full  damages  falls  on  the  employee. 

The  equitable  credit  system  can  be  viewed  as  a 

44 
combination  of  the  Pennsylvania  rule  of  contribution    and 

45 
the  concept  of  comparative  contribution.     The  specific 

differences  between  the  equitable  credit  system  and  the 
Pennsylvania  system  should  be  recognized,  however.   Under 
the  Pennsylvania  system,  apportionment  is  not  proportional 
to  fault.   The  manufacturer  and  employer  contribute  equally 
to  the  point  where  the  total  damages  equal  twice  the  compen- 
sation benefits.   Under  the  equitable  credit  system,  appor- 
tionment is  proportional  to  fault  at  least  up  to  the  point 
where  the  employer's  liability,  in  light  of  the  damage  award, 
is  limited  by  his  compensation  limits.   If  anyone  gets  dis- 
advantageous treatment  in  Pennsylvania,  it  is  the  manufacturer. 
Under  equitable  credit,  it  is  the  employee. 
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NOTES 


1.  See  Phillips,  "Contribution  and  Indemnity  in  Products  Liability,"  42  Tenn.  L.  Rev. 
(1974) .   Contribution  should  be  allowed  among  joint  tortfeasors  regardless  of  diver- 
sity  in  the  theories  upon  which  multiple  defendants  are  held  liable. 

2.  One  c:ommentator  has  placed  workers'  compensation  statutes  into  six  categories: 

(1)  double  recovery  statutes,  allowing  the  employee  to  recover  from  both  the 
employer  and  a  third  party; 

(2)  strict  election  statutes,  requiring  the  employee  to  choose  between  workers' 
compensation  or  suing  a  third  party; 

(3)  subrogation  statutes,  giving  to  the  employer  who  pays  compensation  the  em- 
ployee's right  to  proceed  against  a  third  party; 

(4)  election  statutes  with  deficiency  awards,  requiring  an  employee  to  elect: 
(a)  compensation  award  and  assignment  of  the  employee's  cause  of  action  to 
the  state  compensation  commission;  or  (b)  direct  suit  against  the  third  party 
with  the  commission  providing  the  deficiency  between  the  amount  actually  re-" 
covered  and  what  the  amount  of  compensation  would  have  been; 

(5)  single  collection  statutes,  allowing  the  employee  to  pursue  both  remedies 
but  collect  by  only  one; 

(6)  employer's  lien  statutes,  allowing  an  employee  to  pursue  both  remedies,  but 
giving  an  employer  or  his  insurance  carrier  a  lien  on  the  third  party  recovery 
to  the  extent  of  the  compensation  due.   Comment,  "Third  Party  Actions  Under 
the  Alabama  Workmen's  Compensation  Act,"  26  Ala.  L.  Rev.  701,  707  (1974). 

3.  Conn.:   Periera  v.  Crompton  &  Knowles,  Inc.,  CCH  Prod.  Liab.  Rptr.  II  7241  (D.  Conn. 
June  26,  1974);  Florida:   Florida  Power  &  Light  Co.  v.  Hercules  Concrete  Pile  Co. , 
275  F.  Supp.  427  (S.D.  Fla.  1967)  (applying  Florida  law);  Georgia:   Georgia  Power 
Co.  V.  Diamond,  130  Ga.  App.  268,  202  S.E.2d  704  (1973);  Hawaii:   Kamali  v.  Hawaiian 
Elec.  Co. ,  54  Hawaii  153,  504  P. 2d  861  (1972);  Louisiana:   LeJeune  v.  Highlands 
Ins.  Co.,  287  So.  2d  531  (La.  App.  1974),  aff 'd,  290  So,  2d  903  (La.  1974);  Maine: 
Roberts  v.  American  Chain  &  Cable  Co.,  259  A. 2d  43  (Me.  1969);  Maryland:   McKenney 
V.  Capitol  Crane  Corp. ,  321  F.  Supp.  880  (D.  D.C.  1971)  (applying  Maryland  Law) ; 
Baltimore  Transit  Co.  v.  State,  183  Md.  674,  39  A. 2d  858  (1944);  Michigan:   Husted 
V.  Consumers  Power  Co. ,  376  Mich.  41,  135  N.W.2d  370  (1965);  New  Jersey:   Mar- 
shall V.  Force  Mach.  Co.,  123  N.J.  Super.  497,  303  A. 2d  619  (1973)  North  Carolina: 
Hunsucker  v.  High  Point  Bending  &  Chair  Co.,  237  N.C.  559,  75  S.E.2d  768  (1953); 
North  Dakota:   White  v.  McKenzie  Elec.  Coop.,  225  F.  Supp.  940  (N.D.  1964)  (apply- 
ing N.D.  law);  Ohio:   Bankers  Indemnity  Ins.  Co.  v.  Cleveland  Hardware  &  Forging 

Co. ,  77  Ohio  App.  121,  62  N.E.2d  180  (1945);  Rhode  Island:   Cacchillo  v.  H.  Leach 

Mach .  Co . ,  111  R.I.  593,  305  A. 2d  541  (1973);  South  Dakota:   Kessler  v.  Bowie 

Machine  Works,  Inc.,  501  F.2d  617  (8th  Cir.  1974);  Texas:   Westfall  v.  Lorenzo  Gin  Co, 


287  S.W.2d  551  (Tex.  Civ.  App.  1956)  (no  contribution  unless  there  is  gross  negligence 
by  the  employer);  Washington:   Montoya  v.  Greenway  Aluminum  Co.,  10  Wash.  App.  630, 
519  P. 2d  22  (1974);  Wisconsin:   A.O.  Smith  Corp.  v.  Associated  Sales  &  Bag  Co.,  16 
Wis.  2d  145,  113  N.W.2d  562  (1962);  Federal:   Pope  &  Talbot,  Inc.  v.  Hawn,  346  U.S. 
282  (1952)  (Longshoremen's  &  Harbor  Worker's  Compensation  Act) ;  Murray  v.  United 
States,  405  F.2d  1361  (D.C.  Cir.  1968)  (Federal  Employee's  Compensation  Act). 

Pa.  Stat.  Ann,  tit.  77,  §  671  (Supp.  1976). 

Indeed,  the  trend  seems  to  be  away  from  the  majority  view.   Recently,  the  Florida 
Supreme  Court  in  Sunspan  Engineering  &  Construction  Co.  v.  Spring-Lock  Scaffolding 
Co. ,  310  So.  2d  4  (Fla.  1975),  invalidated  an  amendment  to  the  Florida  workers' 
compensation  law  which  would  have  precluded  third  party  tortfeasors  from  impleading 
employers  in  negligence  actions.   In  Sunspan,  an  employee  of  Sunspan  suffered  in- 
juries when  a  scaffold  manufactured  by  Spring-Lock  failed.   The  employee  sued  the 
manufacturer  and  the  manufacturer  impleaded  the  employer.   The  trial  court  denied 
the  employer's  motion  to  dismiss  founded  on  the  amendment.   The  Florida  Supreme 
Court,  on  appeal,  held  that  the  amnedment  denied  access  to  state  courts  by  third 
party  tortfeasors,  as  mandated  by  the  Florida  Constitution  "for  redress  of  injury," 
and  also  denied  equal  protection  under  the  law.   Because  employers  could  sue  manu- 
facturers yet  unreciprocally  manufacturers  could  not  implead  employers,  the  statute 
granted  negligent  employers  windfall  relief  from  third  party  actions  initiated  by 
their  employees. 

In  Carlson  v.  Smogard,  298  Minn.  362,  215  N.W.2d  615  (1974),  the  Minnesota  Supreme 
Court  held  a  state  statute,  which  barred  contribution  or  indemnity  actions  (in  the 
absence  of  a  written  agreement  prior  to  the  injury)  by  a  third  party  against  an 
employer,  to  be  unconstitutional. 
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6.  In  Maio  v.  Fahs,  339  Pa.  180,  14  A. 2d  105  (1940),  the  Pennsylvania  Supreme 
Court  permitted  a  negligent  automobile  driver  to  join  as  a  joint  tortfeasor 
the  decedent's  employer  in  a  suit  by  the  employee's  widow  against  the 
negligent  driver.   The  right  of  contribution  was  permitted  against  the 
employer  but  the  employer's  amount  of  contribution  was  limited  to  the  extent 
of  his  liability  to  the  employee  under  the  workers'  compensation  act.   This 
decision  was  rendered  under  the  1939  Pennsylvania  contribution  statute  (Act 
of  June  24,  1939,  P.L.  1075)  (repealed  1951),  but  it  was  reaffirmed  under 
the  Uniform  Act  in  Brown  v.  Dickey,  397  Pa.  454,  155  A. 2d  836  (1959). 

7.  In  Elston  v.  Industrial  Lift  Truck  Co.,  420  Pa.  97,  216  A. 2d  318  (1966),  the 
court  observed  that  "[T]he  definition  of  'joint  tortfeasors'  does  not  require 
that  they  have  a  common  liability  toward  the  injured  party  but  only  that 
their  combined  conduct  be  the  cause  of  the  injury."  216  A. 2d  at  320,  n.  3. 

8.  Winters  v.  Herdt,  400  Pa.  452,  162  A. 2d  392  (1960);  Socha  v.  Metz,  385  Pa. 
632,  123  A. 2d  837  (1956).   See  also  note  6,  supra. 

9.  2A  Larson,  Workmen's  Compensation  Law  §  76.22  (1976). 

10.  Comment,  "Another  Look  at  Strict  Liability:  The  Effect  on  Contribution  Among 
Tortfeasors,"  79  Dickinson  L.  Rev.  125,  133  (1974). 

11.  28  U.S.C.A.  §  1346(b). 

12.  Newport  Air  Park,  Inc.  v.  United  States,  293  F.  Supp.  809  (R.I.  1968), 
rev'd,  419  F.2d  342  (1st  Cir.  1969). 

13.  Id. ,  419  F.2d  at  347. 

14.  For  example,  if  the  employee's  actual  damages  were  $10,000  and  the  maximum 
compensation  benefits  were  $3,000,  the  employer  would  pay  $3,000  and  the 
manufacturer  $7,000.   Obviously,  the  result  of  this  will  be  distressing 

in  extreme  cases.   See  Brown  v.  Dickey,  397  Pa.  454,  155  A. 2d  836,  840 
(1959)  (Jones,  J.,  concurring).   In  that  case,  the  jury  found  the  employer 
and  the  third  party  equal  causes  of  the  injury.   But  the  damages  awarded 
so  far  exceeded  the  amount  of  the  workers'  compensation  benefits  that 
the  third  party  was  required  to  pay  90%  of  the  damages  compared  to  the 
employer' s  10% . 

15.  For  example,  if  the  maximum  compensation  benefits  were  $3,000  and  the 
employee's  actual  damages  only  $5,000,  both  employer  and  manufacturer  would 
pay  $2,500.   Thus  it  will  be  observed  that  the  manufacturer  never  pays  less 
than  half;  the  employer  never  pays  more  than  half,  nor  more  than  the 
maximum  compensation  award.   Presumably  most  cases  will  fall  into  the 
first  category,  since  the  amount  of  workers'  compensation  benefits 

never  includes  an  amount  for  pain  and  suffering  and  is  often  limited 
by  a  statutory  maximum.   Larson,  supra  note  9,  §  7  2.50. 

15    Witt  V.  Jackson,  57  Cal.  2d  57,  366  P. 2d  641  (1961);  Tate  v.  Superior  Court, 
213  Cal.  App.  2d  238,  28  Cal.  Rptr.  548  (1963). 

17.  The  difference  in  the  Pennsylvania  and  California  approaches  can  be 
illustrated  as  follows:   Suppose  the  third-party  verdict  is  $10,000  and 
the  compensation  outlay  is  $3,000.   Under  the  Pennsylvania  rule,  the 
employer  through  the  compensation  coverage  pays  the  employee  $3,000,  the 
third  party  pays  the  employee  $10,000,  the  employee  pays  back  $3,000 

to  the  employer,  and  the  third  party  recovers  $3,000  from  the  employer 
as  contribution.   At  the  end  of  the  process,  the  employee  has  $10,000, 
the  employer  has  parted  with  $3,000,  and  the  third  party  has  parted  with 
$7,000.   Under  the  California  modification,  the  employee  merely  keeps  the 
$3,000  from  workers'  compensation  and  then  collects  $7,000  from  the 
third  party.   Larson,  supra  note  9,  §  76.22. 

18.  The  same  scheme  was  judicially  established  in  North  Carolina.   See  Hunsucker  v. 
High  Point  Bending  &  Chair  Co.,  237  N.C.  559,  75  S.E.2d  768  (1953). 

19.  Witt  V.  JacKson,  supra  note  16. 
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20.  Chamberlain  v.  Carborundum  Co.,  485  F.2d  31  (3d  Cir.  1973)  (applying 
Pennsylvania  law)  (manufacturer  and  employer  were  "in  pari  delicto" 
because  product  left  manufacturer's  hands  in  defective  condition  and 
employer  failed  to  install  safety  guard  as  Pennsylvania  regulations 
require) . 

21.  Ruiz  V.  Minnesota  Mining  &  Mfg.  Co.,  15  Cal.  App.  3d  462,  93  Cal.  Rptr. 
270  (1971) .   Employees  sued  the  manufacturer  of  a  glue  which  caused 
their  injuries  through  the  inhalation  of  its  fumes  in  the  course  of 
employment.   Their  theory  was  strict  liability  because  the  glue 
manufacturer  had  given  insufficient  warning  of  the  toxicity  of  the 
product.   The  employer's  compensation  carrier  intervened  to  recover 
for  compensation  benefits  paid.   The  glue  manufacturer  pleaded  the 
employer's  negligence  in  failing  to  provide  a  ventilated  workplace. 
The  court  held  this  was  no  defense,  allowing  the  employer's  carrier 

to  recover  the  compensation  outlay. 

22.  See  supra  note  3. 

23.  Ruiz  V.  Minnesota  Mining  &  Mfg.  Co. ,  supra  note  21,  93  Cal.  Rptr.  at 
276. 

24.  Id.,  93  Cal.  Rptr.  at  275.   See  also  Levels  v.  Growers  Ammonia  Supply  Co., 
48  Cal.  App.  3d  443,  121  Cal.  Rptr.  779,  785  (1975). 

25.  The  Bill  provided: 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled,  that 
Section  4(b) (4)  of  the  Occupational  Safety 
and  Health  Act  of  1970  is  amended  by  adding 
at  the  end  thereof  the  following  new  proviso: 

Provided,  That  in  any  case  where  an  employer's 
failure  to  comply  with  any  provision  of  this 
chapter  or  any  standard  promulgated  thereunder 
or  to  comply  with  any  state  statutory,  adminis- 
trative or  common  law  requirement  relating  to 
industrial  safety  causes  or  contributes  to  an 
accident  resulting  in  bodily  injury,  no  provision 
of  any  workers'  compensation  law  or  similar  state 
statute  shall  be  construed  to  bar  an  action  or 
third-party  complaint  for  contribution  or  in- 
demnification or  other  relief  in  the  nature 
thereof  under  an  otherwise  applicable  statute 
or  principles  of  common  law  against  such 
employer  by  a  person  liable  or  alleged  to  be 
liable  for  such  injury  or  to  limit  recovery  in 
any  such  action;  nor  in  any  action  by  an 
employer  for  subrogation  under  a  workers' 
compensation  law  or  similar  state  statute  shall 
the  defendant  be  prevented  from  raising  as  a 
defense  the  employer's  contributory  fault  where 
such   fault  involves  failure  to  comply  with 
the  Occupational  Safety  and  Health  Act  or  any 
standard  promulgated  thereunder  or  failure 
to  comply  with  any  state  statutory,  administra- 
tive or  common  law  requirement  relating  to 
industrial  safety. 

S.  3317,  94th  Cong.,  2d  Sess.  (1976). 

26.  29  U.S.C.A.  §  653(b)(4). 

27.  Approximately   31  states  have  adopted  comparative  negligence  principles.   See 
C.R.  Heft  and  C.J.  Heft,  Comparative  Negligence  Manual  (Supp.  1975). 
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28.  See  text  accompanying  notes  6-10/  supra. 

29.  See  text  accompanying  notes  16-24,  supra. 

30.  See  Ruiz  v.  Minnesota  Mining  &  Mfg.  Co.,  supra  note  21. 

31.  Bielski  v.  Schulze,  16  Wis.   2d  1,  114  N.W.2d  105  (1962);  Packard  v. 
Whitten,  274  A. 2d  169  (Maine  1971).   Commentators  have  urged  similar 
action  in  other  states:  Jensvold,  "A  Modern  Approach  to  Loss  Allocation 
Among  Tortfeasors  in  Products  Liability  Cases"  1974  Ins.  L.  J.  591, 

58  Minn.  L.  Rev.  723  (1974) ,  Zaremski,  "Expansion  of  Third  Party  Recovery; 
Common  Law  Indemnity,  Contribution,  Or?"   63  111.  B.  J.  684  (1975) ; 
Phillips,  "Contribution  and  Indemnity  in  Products  Liability,"  42  Term. 
L.  Rev.  85,  102-103  (1974);  See  generally  Schwartz,  "Strict  Liability 
and  Comparative  Negligence,"  42  Tenn.  L.  Rev.  171  (1974). 

32.  For  the  effect  of  the  Bill  with  respect  to  actions  in  subrogation,  see 
"Prohibition  of  Subrogation  by  Workers'  Compensation  Carriers,"  infra. 

33.  33  U.S.C.A.  §  901  et  seq. ,  as  amended  (LHWCA) .  The  Proposal  provided:; 

9(b)  (1).   No  state  workers'  compensation  law 
or  other  statute  shall  be  construed  to  bar  an 
action  or  a  third  party  complaint  for  contri- 
bution or  indemnification  or  other  similar  relief 
under  an  otherwise  applicable  statute  or  principles 
of  common  law  against  his  employer  by  a  third  party 
liable  or  alleged  to  be  liable  for  an  injury  to  an 
employee  of  such  employer  which  is  compensable 
under  a  state  workers'  compensation  law  or  this 
act  or  to  limit  recovery  in  any  such  action,  subject 
to  the  following  limitation:   the  contribution  or 
indemnification  recovery  by  the  third  party  shall 
be  limited  to  the  greater  of  --  (A)  the  amount  of 
the  employer's  total  liability  under  the  applicable 
state  workers'  compensation  law;  or  (B)  the  amount 
of  the  employer's  total  liability,  if  such  amount 
were  to  be  determined  under  the  Longshoremen's 
and  Harbor  Workers'  Compensation  Act,  33  U.S.C. 
§  901  et  seq. ,  as  amended. 

(2) .   In  the  event  that  contribution  of  indemni- 
fication or  other  similar  relief  is  awarded  to  a 
third  party  against  an  employer  in  an  action 
described  in  paragraph  (1)  of  this  subsection,  then: 
(A)  the  amount  of  the  employee's  recovery  against 
a  third  party  shall  be  reduced  to  the  extent 
necessary  to  avoid  duplicate  recovery  under  the 
applicable  workers'  compensation  law,  and  (B) 
to  the  extent  of  such  contribution,  indemnity 
or  other  similar  relief,  no  lien  shall  lie 
against  the  employee  for  any  part  of  the  workers' 
compensation  or  other  benefits  paid  or  payable 
on  account  of  the  employee's  injury. 

(3).   In  any  action  brought  by  an  employer  or  his 
compensation  carrier  as  a  subrogee  of  an  employee's 
claim  against  the  third  party,  the  amount  of  the 
employee's  recovery  against  the  third  party  which 
would  otherwise  be  payable  to  the  employer  for  his 
own  account  (not  including  the  expenses  of 
the  action)  shall  be  reduced  by  the  amount  of 
any  contribution,  indemnity  or  other  similar 
relief  available  which  would  be  available 
to  the  third  party  against  the  employer  in  the 
event  that  the  employee  had  brought  the  third  party 
action  in  his  own  name. 
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As  the  laws  exist  today,  the  greater  of  the  two  recoveries  would  in- 
variably be  the  amount  under  the  LHWCA.   For  example,  the  average 
state  workers'  compensation  income  benefit  for  the  loss  of  an  arm  at 
the  shoulder  is  $25,256,  while  under  the  LHWCA  the  recovery  is  $170,099, 
nearly  seven  times  greater.   For  the  loss  of  a  hand,  the  LHWCA  recovery 
is  $77,665,  $57,429  more  than  the  average  state  recovery  of  $20,236. 
Similarly,  the  LHWCA  recovery  for  loss  of  a  thumb  is  $23,873,  $17,042 
greater  than  the  average  state  workers'  compensation  recovery  of 
$6,831.   Chamber  of  Commerce  of  the  United  States,  Analysis  of 
Workers'  Compensation  Laws  at  22  (1976). 

34.  [F]ew  insurers  feel  contribution  would  materially 

improve  the  overall  insurance  market.  .  .  . 

Despite  the  favorable  loss  prevention  incentives 
which  contribution  would  provide,  there  is  little 
agreement  that  contribution  would  have  a  favorable 
impact  on  the  insurance  market.   Most  insurers 
point  out  that  it  only  shifts  the  costs  among  in- 
sureds; it  does  not  reduce  the  losses.   Thus  over- 
all premiums  paid  could  not  decrease.   Moreover, 
although  several  underwriters  believe  that  contri- 
bution could  alleviate  the  acute  insurance  avail- 
ability problem  faced  by  machinery  manufacturers, 
others  fear  that  contribution  would  only  multiply 
the  number  of  insureds  for  which  the  products  risk 
would  be  a  major  uncertainty. 

In  the  absence  of  hard  data,  only  qualitative  assess- 
ment of  these  positions  is  possible.   If  underwriters 
could  feel  that  they  could  predict  with  any  confidence 
what  total  products  losses  would  be  in  a  coming  year, 
expanded  contribution  would  make  it  easier  to  spread 
this  risk  over  a  much  higher  number  of  insureds. 
This  would  indeed  reduce  the  acute  problems  faced 
by  a  few  manufacturers. 

However,  underwriter  feel  completely  incapable 
of  predicting  future  losses  in  the  products  area. 
This  uncertainty  is  pervading  their  underwriting 
judgment,  influencing  them  either  to  reject  risks 
outright,  or  to  escalate  premiums  judgmentally  for 
each  manufacturer  of  high-hazard  products.   It 
thus  seems  entirely  possible  that  if  legislation 
were  enacted  facilitating  contribution  by  employers, 
the  current  problems  of  insurance  availability  and 
high  premiums  for  a  few  manufacturers  could  actually 
be  extended  into  many  new  industries. 

Insurance  Study;  ITFPL-77/03  at  4-100,  4-101. 

35.  30  N.Y,2d  143,  331  N.Y.S.2d  382  (1972). 

36.  331  N.Y.S.2d  at  386-87. 

37.  N.Y.C.P.L.R.  §  1402  (McKinney's  Supp.  1976)  provides: 

The  amount  of  contribution  to  which  a  person 
is  entitled  shall  be  the  excess  paid  by  him 
over  and  above  his  equitable  share  of  the 
judgment  recovered  by  the  injured  party;  but 
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no  person  shall  be  required  to  contribute 
an  amount  greater  than  his  equitable  share. 
The  equitable  shares  shall  be  determined  in 
accordance  with  the  relative  culpability  of 
each  person  liable  for  contribution. 

38.  Wilmer  and  Farrell,  "Dole  v.  Dow  Chemical  Co. :  The  Kaleidoscope  Impact 
of  a  Leading  Case,"  42  Brooklyn  L.  Rev.  457,  461  (Winter  1976). 

39.  Id. 

40.  Coleman  &  Daly,  "Equitable  Credit:   Apportionment  of  damages  according  to 
fault  in  tripartite  litigation  under  the  1972  amendments  to  the 
Longshoremen's  and  Harbor  Workers'  Compensation  Act"  35  Md.  L.  Rev. 

351  (1976). 

41.  The  purpose  of  the  amendment  was  to  realign  the  rights  of  employers, 
employees  and  shipowners  in  an  attempt  to  simplify  litigation: 

Testimony  before  Congressional  committees  .  .  . 
disclosed  that  this  third-party  litigation 
was  becoming  very  costly  and  suggested  that 
funds  spent  on  litigation  "could  better  be 
utilized  to  pay  improved  compensation  benefits." 

Id.  at  365. 

42.  394  F.  Supp.  1092  (D.  Md.  1975). 

43.  Although  the  idea  is  basically  simple,  the  wording  of  the  model  is  a  bit 
complex: 

[1]  An  employee  injured  in  the  course  of  his  employment 
recovers  workmen's  compensation  benefits  from  his 
employer,  regardless  of  fault.   If  the  injury 
was  not  contributed  to  by  the  negligence  of  any 
third  party,  he  recovers  nothing  more  than  these 
compensation  benefits. 

[2]   If  the  injury  was  caused  by  the  fault  of  a  third 
party,  the  employee  may  sue  such  third  party  for 
common  law  damages.   His  recovery  is  to  be  reduced 
to  the  extent  of  his  own  contributory  negligence.  .  .  . 

[3]  If  the  employer  was  a  joint  tortfeasor,  it 
could  be  impleaded  or  otherwise  bound  by  the  third 
party.   However,  in  such  a  case,  the  actual 
dollar  liability  of  the  employer  should  not  exceed 
the  amount  of  the  employer's  dollar  liability  in 
compensation.   Just  as  every  employee  will  be 
guaranteed  minimum  benefits  of  workmen's  compensa- 
tion, so  will  every  employer  be  guaranteed  a 
maximum  liability  of  compensation  benefits,  whether 
directly  or  indirectly,  for  any  employee's  industrial 
accident. 

The  proportional  amount  of  any  employer's  fault  is  to 
go  in  mitigation  of  the  third  party's  damages,  in 
the  same  fashion  as  the  employee's  contributory 
negligence,  so  that  the  third  party  actually  responds 
to  the  employee  only  for  that  amount  of  the  employee's 
damages  as  is  equal  to  the  third  party's  proportion 
of  the  fault. 

[4]  From  any  recovery  the  employee  obtains  from  the 
third  party,  the  employee  is  to  reimburse  the 
employer  for  the  compensation  benefits  paid.   However, 
if  any  employer  negligence  resulted  in  a  diminution 
or  reduction  of  the  employee's  recovery  against  the 
third  party,  the  employee  may  deduct  and  retain 
that  amount  from  the  compensation  benefits  to  be 
reimbursed . 


34 


Thus,  if  the  damage  attributable  to  the  employer's  fault 
were  less  than  the  amount  of  the  compensation  benefits, 
the  employer  would  recover  only  the  difference  between 
the  amount  of  the  compensation  benefits  and  the  amount 
by  which  its  fault  reduced  the  employee's  recovery. 
If  the  employer's  fault  were  in  excess  of  the  compensation 
benefits,  it  would  not  receive  any  reimbursement,  but 
neither  would  it  be  liable  for  any  excess.   In  such 
situation  the  loss  to  the  employee  is  the  consideration 
for  the  absolute  right  to  compensation  benefits  regard- 
less of  fault. 

Coleman  &  Daly,  supra  note  40  at  355-357. 

This  particular  model  has  not  been  in  existence  long  enough  to  determine 
if  it  suffers  from  hidden  defects.   But  its  applicability  to  the  products 
liability  case  in  workmen's  compensation  can  be  illustrated  by  these  two 
examples: 

(1)  Suppose  a  case  in  which  the  trier  of  fact  finds  as  follows: 

Manufacturer's  fault  60% 

Employer's  fault  40% 

Employee's  fault  0% 

Employee's  total  damages  $10,00  0 

Employer's  maximum  liability 

under  workers'  compensation  $  4,000 

Initially,  the  employee  obtains  the  $4,000  from  the  employer  under  workers' 
compensation.   The  employee  then  sues  the  manufacturer.   Under  the  equitable 
credit  system,  the  employee  will  be  entitled  to  a  recovery  of  $6,000 
against  the  manufacturer  (60%  of  $10,000).   Because  the  fault  of  the 
employer  reduced  employee's  recovery  by  $4,000,  the  employee  would  not 
reimburse  the  employer  for  any  of  the  workers'  compensation  benefits 
received.   If  all  industrial  accidents  involved  approximately  the  same 
ratios  as  in  this  example,  the  equitable  credit  system  would  have  to 
be  viewed  as  an  ideal  model  for  apportioning  responsibility,  furnishing 
incentives  for  risk  prevention,  and  avoiding  increases  in  the  employer's 
workmen's  compensation  premiums. 

(2)  When  damages  attributable  to  the  fault  of  the  employer  exceed  the 
employer's  maximum  liability  under  workers'  compensation,  a  more 
questionable  situation  arises.   Assume  the  following  findings: 

Manufacturer's  fault  40% 

Employer's  fault  60% 

Employee's  fault  0% 

Employee's  total  damages  $10,000 

Employer's  maximum  liability 
under  workers'  compensation  $3,000 

The  employee  initially  obtains  the  $3,000  from  the  employer  under  workers' 
compensation.   The  employer  then  sues  the  manufacturer  and  recovers  a 
judgment  of  $4,000  against  it  (40%  of  $10,000).   Because  the  fault  of  the 
employer  reduced  the  employee's  recovery  by  $6,000  and  that  amount  exceeds 
the  employer's  compensation  outlay,  the  employee  would  not  reimburse  the 
employer  for  any  benefits  received.   As  in  the  first  example,  the  manu- 
facturer should  not  complain  because  its  liability  is  in  proportion  to 
its  fault.   If  he  asks  why  he  is  paying  more  than  the  employer  even  though 
his  proportion  of  the  fault  was  less,  the  answer  lies  in  the  existence 
of  the  workers'  compensation  system  to  which  the  manufacturer  is  not  a  party. 
The  employer,  as  in  the  first  example,  pays  no  more  than  the  maximum  total 
liability  under  workers'  compensation  and  thus  has  no  complaint.   The 
employee,  however,  recovers  only  $7,000  instead  of  the  $10,000  he  would 
recover  if  the  equitable  credit  system  were  not  adopted.   However,  the 
proponents  of  this  system  contend  that  no  injustice  is  being  done: 
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Whenever  [an  employee]  is  injured  by  the  negligence 
of  his  employer  and  compensation  payments  to  him 
fall  short  of  what  could  have  been  recovered  in 
an  action  at  law,  the  same  result  will  follow. 
While  perhaps  unjust  in  a  given  case,  it  again 
spotlights  the  tradeoff  which  is  the  essence 
of  the  workmen's  compensation  scheme.   In  exchange 
for  automatic  payment  of  compensation  benefits 
for  work-related  injuries  regardless  of  fault, 
the  employee  gives  up  the  possibility  of  an 
increased,  but  speculative,  recovery  based  on  the 
employer's  negligence.   This  compromise  has  not 
generally  been  critized.   With  these  considerations 
in  mind,  it  would  be  incorrect  to  criticize  as  in- 
equitable the  result  reached  through  application 
of  the  Equitable  Credit  in  cases  of  this  type. 
By  receiving  damages  from  the  negligent  third- 
party  proportionate  to  its  relative  fault,  the 
employee  obtains  a  fuller  recovery  without 
risking  his  absolute  right  to  collect  workmen's 
compensation  as  a  matter  of  law. 


Id.  at  359. 

44.  See  text  accompanying  notes  6-10,  supra. 

45.  See  supra  note  31. 
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(3)   Hold  Harmless  Clauses 
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HOLD  HARMLESS  CLAUSES 

I. 

Introduction 

A  particularly  onerous  result  may  occur  when  an  em- 
ployee is  injured  as  a  result  of  a  product,  used  in  the  work- 
place, which  has  been  altered  by  an  employer.   Even  in  cases 
where  the  modification  involved  is  the  removal  of  a  safety 
device,  specifically  designed  to  prevent  the  injury  which, 
in  fact,  occurred,  courts  have  not  always  refused  to  hold 
manufacturers  liable.   Instead,  they  have  sometimes  reasoned 
that  the  manufacturer  was  liable  because  it  had  not  designed 
a  safety  device  which  would  have  sufficiently  protected  the 

worker,   or  because  it  had  failed  to  warn  of  the  importance 

2 

of  the  safety  device. 

Thus,  the  position  of  machine  tool  manufacturers  is 
a  particularly  vulnerable  one.   Not  only  can  they  be  held  lia- 
ble when  substantial  modifications  in  their  products  have  been 
made,  but,  if  those  modifications  were  made  by  the  injured 
party's  employer,  they  may  be  held  liable  for  the  total  damage 
award  in  the  case.   One  suggested  remedy  to  this  situation  is 
to  allow  "hold  harmless"  clauses  to  be  part  of  machine  tool 
sales  contracts.   Such  clauses  state  that  if  the  manufacturer  is 
sued  by  an  injured  employee,  the  employer  will  reimburse  the 
manufacturer  for  any  liability  that  is  found.   In  other  words, 
the  employer  agrees  to  hold  the  manufacturer  harmless. 
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Assessment 

It  is  clear  that  more  is  involved  in  contractual 
hold  harmless  devices  in  strict  liability  cases  than  merely 
ascertaining  whether  the  clause  has  been  clearly  drafted. 
There  is  an  unresolved  policy  decision  here   as  to  whether 
business  corporations  should  be  allowed  to  contract  to  shift 
the  burden  imposed  by  strict  liability.   A  statute  which  validated 
such  contracts  would  provide  a  clear  guideline  for  the  courts, 
which  could  then  ascertain  the  drafting  sufficiency  of  the  clause. 
In  the  area  of  machine  tools,  such  legislation  would  have  the 
beneficial  effect  of  shifting  the  loss  to  employers  who  are  now 
shielded  by  workers'  compensation,  even  when  they  are  at  fault 
in  the  incident.   This  shift  would  increase  the  incentive  for 
safety  measures  on  the  part  of  employers  and  would  discourage 
the  alteration  of  machine  tools  by  removing  safety  devices. 

In  areas  other  than  machine  tool  sales,  one  objection 
to  hold  harmless  devices  is  that  the  unsophisticated  consumer 
is  left  to  bear  the  burden  alone  when  he  is  injured  by  the 
product.   Validating  hold  harmless  clauses  in  the  limited  contexts 
of  machine  tools  sales  contracts  would  not  have  that  effect, 
however.   The  recovery  of  the  person  actually  injured,  the 
worker,  would  be  unchanged.   Moreover,  the  purchasers  of  machine 
tools  are  more  sophisticated  than  their  non-commercial  counterparts 
who  are  the  basic  concern  of  product  liability  law.   Indeed,  such 
purchasers  sometimes  participate  in  designing  the  tools  they  purchase 
Thus,  there  is  little  justification  for  adhering  blindly  to  a  policy 
of  consumer  protection  in  evaluating  hold  harmless  clauses  in  this 

context. 
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III. 
The  Proposed  Remedy 

Courts  generally  are  reluctant  to  enforce  hold 
harmless  clauses,  seeing  them  as  one  of  the  disfavored  contract 
provisions  which  restrict  or  eliminate  common  law  liabilities. 

This  reluctance  expresses  itself  as  strict  requirements  which 

3 
must  be  met  before  the  contract  provision  will  be  enforced. 

Hold  harmless  clauses  in  sales  contracts  have  been 

ignored  for  failing  to  comply  with  such  requirements.   However, 

they  have  been  enforced  when  they  are  explicit  and  result  from 

bargaining  between  equally  sophisticated  business  concerns.   Thus, 

one  court  has  noted: 

When  the  parties  are  business  concerns  dealing 

in  a  commercial  setting  and  entering  into  an 

unambiguous  agreement  with  terms  commonly  used 

in  commercial  transactions,  the  contract  will 

not  be  deemed  a  contract  of  adhesion  in  the 

4 
absence  of  evidence  of  unusual  circumstances. 

In  the  context  of  potential  strict  liability,  hold 

harmless  clauses  are  enforced  only  when  the  most  rigid  of 

requirements  are  met.   Courts  reserve  their  strictest  standards 

for  interpreting  clauses  which  purport  to  hold  manufacturers 

5 
harmless  from  strict  liability.    Thus,  the  most  common  result 

today  is  that  manufacturers  cannot  enforce  hold  harmless  clauses 

in  their  sales  contracts  to  obtain  indemnity  in  strict  liability 

cases. 
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Legislative  action  to  validate  hold  harmless  clauses, 
at  least  in  machine  tool  sales  contracts,  would  involve  striking 
a  different  balance  than  that  of  the  courts  between  the 
conflicting  policy  goals  of  imposing  strict  liability  on 
manufacturers  for  product  defects  and  of  allowing  freedom  of 
contract.   In  situations  where  the  bargaining  power  of  the  parties 
is  about  equal,  there  may  be  no  valid  reason  not  to  allow  them 
to  arrange  contractually  for  payment  of  strict  liability  judgments. 
Presumably,  a  manufacturer  has  done  nothing  to  frustrate  the 
recovery  of  a  potential  products  liability  plaintiff  when  it 
enters  into  such  a  contract— any  more  than  it  has  when  it 
enters  into  a  contract  for  insurance.   Moreover,  a  purchaser 
of  machine  tools  may  be  very  willing  to  agree  to  hold  their 
manufacturer  harmless,  if  it  can  thereby  obtain  other  contract 
terms  which  it  finds  favorable. 

A  similar  conflict  between  strict  liability  principles 

and  freedom  of  contract  has  already  arisen  and  caused  considerable 

difficulty  in  the  context  of  sales  contract  disclaimers  under 

§  2-316  of  the  Uniform  Commercial  Code.    Comment  n  to  §  402A 

of  the  Restatement  (Second)  of  Torts  states: 

The  consumer's  cause  of  action  does  not 
depend  on  the  validity  of  his  contract  with 
the  person  from  whom  he  acquires  the  product, 
and  it  is  not  affected  by  any  disclaimer  or 
other  agreement,  whether  it  be  between  the 
seller  and  his  immediate  buyer  or  attached 
to  and  accompanying  the  product  into  the 
consumer's  hands. 
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On  the  basis  of  this  coiranent,  one  authority  believes  that 

court  restrictions  on  disclaimers  are  now  in  conflict  with  the 

7 
legislative  policy  set  forth  m  the  U.C.C.    The  conflict  presented 

by  hold  harmless  clauses  in  machine  tool  sales  contracts,  while 

perhaps  less  direct  than  that  of  disclaimers,  presents  the 

same  difficulty.   Clearly,  the  doctrine  of  strict  products 

liability  was  intended  primarily  to  protect  individual  consumers 

and  users.   If  the  interests  of  these  protected  parties  are 

unaffected,  there  appears  to  be  no  reason  to  prevent  commercial 

purchasers  from  contracting  to  assume  the  risk  of  loss  themselves. 

Nevertheless,  three  federal  courts  of  appeal,  which  have  considered 

o 

the  point,  have  failed  to  agree.    These  three  cases  all  involved 
disclaimers  of  liability  under  §  402A,  which  were  incorporated 

into  commercial  sales  contracts.   In  Keystone  Aeronautics  Corp.  v. 

9 
R.J.  Enstrom  Corp. ,   for  example,  the  court  rejected  the  particular 

disclaimer  before  it,  but  reasoned  that  there  was  no  basic  policy 

against  such  disclaimers.     However,  in  Sterner  Aero  AB  v.  Page 

Airmotive,  Inc.,    the  court  did  find  such  a  policy  and 

refused  to  enforce  the  disclaimer. 

To  be  sure,  two  undesirable  effects  are  possible 

when  hold  harmless  devices  are  validated.   One  is  that  such 

clauses  can  be  imposed  on  purchasers  by  sellers  exercising 

monopoly  power.   However,  this  effect  can  be  controlled  in  two 

ways:   (1)  Courts  can  still  refuse  to  enforce  hold  harmless  clauses, 

which  are  deemed  generally  valid,  if  they  find,  in  particular 

circumstances,  that  the  clauses  are  part  of  adhesion  contracts. 
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(2)   Courts  can  consider  the  wide  use  of  hold  harmless  clauses 

12 
as  evidence  of  conduct  in  violation  of  the  antitrust  laws. 

The  second  undesirable  effect  of  validating  hold 

harmless  clauses  is  that  they  place  the  entire  burden  of 

accident  prevention  on  the  employer.   Thus,  they  appear  to 

shift  the  problem  rather  than  remedy  it.   The  effect  is  that 

machine  tool  manufacturers  may  have  less  incentive  to  produce 

safe  machines.   Indeed,  unless  the  parties  contractually  agree 

to  "adopt  for  themselves"  the  principles  of  contribution,  then 

employers  will  have  to  assume  liability  for  injuries  that  the 

manufacturers  could  have  been  better  able  to  prevent.   One 

possible  resolution  of  this  problem  is  to  allow  manufacturers 

to  contract  to  be  held  hannless  only  in  limited  situations, 

such  as  when  they  have  given  proper  warnings  to  the  purchasing 

employer  prior  to  an  accident's  occurrence,  or  when  a  safety 

feature  is  specifically  not  incorporated  into  a  product's 

13 
design  at  the  dictate  of  the  purchaser.     It  may  prove  de- 
sirable to  consider  validation  of  hold  harmless  clauses  only 

if  it  proves  politically  impossible  to  modify  the  existing 

14 
rules  of  contribution,    which  would  allow  allocation  of  the 

costs  of  an  injury  to  both  manufacturer  and  employer,  according 

to  their  relative  fault  in  the  matter.   In  the  absence  of  such 

a  modification,  hold  harmless  clauses  in  machine  tool  sales 

contracts  should  certainly  be  validated.  * 


*See  note,  page  i. 
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1.  Blim  V.  Newbury  Industries,  Inc.  443  F.2d  1126  (10th  Cir.  1971)  (applying  Kansas 
law).  Cf.  Mazzi  v.  Greenlee  Tool  Co. ,  320  F.2d  821  (2d  Cir.  1963)  (applying  New 
York  law) . 

2.  Blim,  supra  note  1. 

3.  In  the  words  of  one  court: 

The  rule  that  an  indenmity  agreement  will  not 
protect  the  indemnitee  against  the  consequence 
of  his  own  negligence  unless  the  obligation  is 
expressed  in  unequivocal  terms,  is  to  prevent 
injustice.    *  *  *   a  contracting  party  should 
be  upon  fair  notice  that  under  his  agreement, 
and  through  no  fault  of  his  own,  a  large  and 
ruinous  award  of  damages  may  be  assessed  against 
him  solely  by  reason  of  negligence  attributable 
to  the  opposite  contracting  party. 


The  law  looks  with  disfavor  upon  attempts  of 
a  party  to  avoid  liability  for  his  own  fault 
and,  although  it  is  permissible  in  many  cases 
to  contract  one's  self  out  of  liability  for 
negligence,  the  courts  insist  that  it  must  be 
absolutely  clear  that  such  was  the  understand- 
ing of  the  parties.   To  accomplish  this  end, 
the  first  requirement  is  that  the  negation  be 
clear.   By  the  latest  decisions  and  in  the  ma- 
jority of  jurisdictions,  this  is  meant  that  the 
term  negligence  or  fault  must  be  used. 

K  &  S  Oil  Well  Service  v.  Cabot  Corp.,  491  S.W.2d  733,  737-38  (Tex.  Civ.  App.  1973) 
(citation  omitted).   There,  the  court  refused  to  enforce  such  an  agreement.   The 
manufacturer  of  an  oil  rig,  found  liable  to  an  injured  workman,  sued  the  purchaser 
for  indemnity  imposed  by  a  clause  in  the  rig  sales  contract.   The  court  rejected 
the  manufacturer's  claim,  enumerating  the  deficiencies  in  the  clause: 

Here  the  agreement  does  not  have  a  specific 
hold  harmless  provision  in  it  as  the  Supreme 
Court  suggests.   It  does  not  say  that  the  in- 
demnitor undertakes  to  indemnify  the  manufac- 
turer against  liability  for  injuries  or  damages 
caused  by  defects  on  the  workover  rig  or  appa- 
ratus.  It  does  not  say  that  the  purchaser  will 
indemnify  the  manufacturer  from  all  liability 
connected  in  the  performance  of  the  purchaser's 
work.   It  does  not  attempt  to  indemnify  the 
manufacturer  from  the  specific  operations  of 
drilling  or  from  defects  of  the  instrumentality 
itself.   The  instrument  does  not  say  that  as  a 
result  of  this  sale  and  because  of  the  manu- 
facturing processes  in  which  defects  may  occur, 
the  purchaser  will  nevertheless  indemnify  the 
manufacturer  from  any  such  defect  in  the  equip- 
ment caused  by  the  fault  of  the  manufacturer 
in  the  manufacturing  process  or  from  other 
breach  of  duty  on  the  part  of  the  manufacturer. 
The  instrument  does  not  speak  of  the  actual  or 
potential  risks  and  dangers  to  be  assumed  and 
accepted  by  the  purchaser  which  may  or  may  not 
have  been  known  by  the  manufacturer,  whether 
the  defect  was  caused  or  claimed  to  be  caused 
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by  the  negligence  on  the  part  of  the  manufacturer, 
its  employees,  agents  or  other  persons  connected 
with  the  sale  of  the  product  or  not.   In  other 
words,  the  simple  broad  general  statement  in  the 
indemnity  obligation  in  this  instance  does  not 
meet  the  tests  laid  down  by  our  courts.    *  *  *^ 

Exculpatory  or  indemnity  clauses  which  attempt 
to  free  an  actor  from  liability  for  his  own  neg- 
ligence are  basically  valid  but  must  be  strictly 
construed.   The  failure  to  state  an  attempted 
indemnity  in  plain  unambiguous  and  clear  termin- 
ology will  result  in  an  interpretation  that  the 
clause  was  not  intended  to  exempt  the  party  from 
liability  for  his  own  negligence.   Considering 
all  of  the  provisions  of  the  contract,  we  hold 
that  the  necessary  clear  and  unequivocal  language 
to  indemnify  the  appellee  Cabot  against  the  con- 
sequence of  its  own  negligence  is  not  present. 

491  S.W.2d  at  738-39. 

4.  K-Lines,  Inc.  v.  Roberts  Motor  Co.,  541  P. 2d  1378,  1384  (Ore.  1975).   In  that 
case,  the  court  enforced  a  clause  disclaiming  strict  liability.   The  purchaser 
of  a  truck  had  sued  a  manufacturer  for  property  damage  and  business  losses, 
allegedly  caused  by  a  defect  in  the  truck.   The  manufacturer  claimed  that  the 
sales  contract  expressly  limited  its  liability  to  repairing  and  replacing  de- 
fective parts.   The  purchaser  argued  that  the  clause  was  invalid  as  against 
public  policy  because:   (1)  the  parties  did  not  have  equal  bargaining  power; 
(2)  the  contract  was  one  of  adhesion;   (3)  the  terms  were  ambiguous  and  confus- 
ing;  (4)  there  was  no  evidence  that  the  limitation  terms  were  reached  by  bar- 
gaining.  The  court  rejected  these  arguments   and  enforced  the  clause. 

5.  One  such  clause  was  rejected  by  a  court  asked  by  a  strictly  liable  truck  manu- 
facturer to  grant  it  indemnity  from  the  company  which  had  leased  the  truck: 

[A]  manufacturer  is  strictly  liable  in  tort  for 
injuries  resulting  from  a  defectively  manufac- 
tured product,  and  .  .  .  the  manufacturer  may  not 
limit  or  abrogate  such  liability  by  contract. 
*  *  *.   We  are  of  the  opinion  that  the  language 
of  the  indemnification  agreement,  coupled  with 
the  circumstances  under  which  it  was  executed 
did  not  create,  and  was  never  intended  to  create, 
an  obligation  on  the  part  of  Dart,  a  consumer 
of  the  article  who  is  within  the  class  the  doc- 
trine of  strict  liability  is  designed  to  protect, 
to  indemnify  Mack  for  damages  to  person  or 
property  resulting  from  defects  in  the  manufac- 
ture of  the  leased  vehicles. 

Dart  Equipment  Corp.  v.  Mack  Trucks,  Inc.,  9  Cal.  App.  3d  837,  88  Cal.  Rptr.  670, 
678  (1970). 

6.  Parker,  "The  Warranty  Disclaimer  v.  Manufacturers'  Product  Liability — Sterner 
Aero  AB  v.  Page  Airmotive,  Inc.:   Did  the  Tenth  Circuit  Bury  the  Disclaimer  Alive?" 
10  Tulsa  L.  Rev.  612,  616  (1975) . 

7.  Id.,  10  Tulsa  L.  Rev,  at  621.   But  see  Wade,  "Is  Section  402A  of  the  Second  Re- 
statement of  Torts  Preempted  by  the  U.C.C.  and  Therefore  Unconstitutional?"  4  2 
Tenn.  L.  Rev.  123  (1974);  Vandermark  v.  Ford  Motor  Co.,  61  Cal.  2d  256.  391  P  2d 
168,  172  (1964).  " 

8.  Compare  Delta  Airlines,  Inc.  v.  McDonnell  Douglas  Corp.,  503  P. 2d  239  (5th  Cir. 
1974)  (applying  California  and  Georgia  law)  and  Keystone  Aeronautics  Corp.  v. 
R.J.  Enstrom  Corp.,  499  F.2d  146  (3d  Cir.  1974)  (applying  Pennsylvania  law)  with 
Sterner  Aero  AB  v.  Page  Airmotive,  Inc.,  499  F.2d  709  (10th  Cir.  1974). 

9.  Supra  note  8. 
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10.   The  court  stated: 


The  trial  court  held  that  freedom  of  contract 
should  be  permitted  so  that  a  corporate  pur- 
chaser may  exercise  its  business  judgment  to 
forego  claims  for  liability  against  the  seller 
in  exchange  for  a  lower  price.   There  is  much 
to  be  said  for  this  approach  and  its  recogni- 
tion that  relief  from  restrictions  in  a  commer- 
cial context  is  not  inconsistent  with  the  pur- 
poses of  §  402A,  i.e.,  protection  of  the  aver- 
age consumer  who  is  not  really  in  a  position  to 
bargain  effectively  or  intelligently. 


We  conclude  therefore  that  Pennsylvania  law 
does  permit  a  freely  negotiated  and  clearly 
expressed  waiver  of  §  402A  between  business 
entities  of  relatively  equal  bargaining  strength. 
Nevertheless,  we  must  reverse  the  entry  of 
summary  judgment  here  because  the  language  used 
in  the  sales  agreement,  the  only  evidence  of 
the  disclaimer  before  the  district  court,  fails 
to  show  a  clearly  expressed  waiver. 

499  F.2d  at  149  (footnote  omitted).   In  contrast,  the  court  in  Sterner,  supra 
note  8,  stated: 

It  is  our  conclusion  that  the  disclaimer  pro- 
vision was  not  effective  to  bar  an  action  based 
upon  Manufacturers'  Products  Liability....   The 
Oklahoma  Supreme  Court  [has]  decided  that  tra- 
ditional concepts  of  contract  law  are  inapplicable 
in  Manufacturers'  Products  Liability  cases.   We 
construe  this  as  precluding  the  defendants  from 
asserting  the  existence  of  a  contractual  dis- 
claimer provision  as  a  valid  defense  to  liability. 


Nor  is  the  plaintiff  Sterner  necessarily  fore- 
closed from  asserting  the  doctrine  of  Manu- 
facturers' Products  Liability  because  it  is 
a  corporate  entity  which  had  contract  nego- 
tiations with  the  defendant.   Although  plain- 
tiff may  be  considered  an  expert  in  the  field 
of  aviation  generally,  there  is  no  evidence 
to  establish  plaintiff's  specific  expertise 
in  the  manufacture  of  airplane  engines  or  to 
preclude  it  from  being  classified  as  a  con- 
sumer in  the  purchase  of  the  engine  in  ques- 
tion.  This  issue  must  also  await  a  trial  and 
full  development  of  the  facts. 

499  F.2d  at  713  (footnote  omitted  and  emphasis  in  original). 

11.  Supra  note  8. 

12.  Although  the  case  law  in  support  of  this  proposition  is  indeed  sparse,  there  is 
no  logical  reason  under  the  Sherman  Act  why  it  cannot  be  so  nonetheless. 

13.  See  Remarks  of  Alvin  S.  Weinstein  at  the  Symposium  on  Products  Liability  sponsored 
by  the  U.S.  Department  of  Commerce,  Interagency  Working  Task  Force  on  Products 
Liability,  July  21,  1976,  at  164. 

14.  See  the  analysis  of  modifying  the  rules  of  contribution  and  indemnity. 
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PROHIBITION  OF  SUBROGATION 
BY  WORKERS'  COMPENSATION  CARRIERS 

I. 
Introduction 

Subrogation  is  the  right  of  a  party  who  has  paid  the  losses 
of  an  injured  person  to  sue,  or  otherwise  be  reimbursed  by, 
a  third  party  who  is  primarily  answerable  for  the  wrong.   In 
the  field  of  workers'  compensation  and  products  liability, 
it  is  the  right  of  the  employer,  who  has  paid  workers'  com- 
pensation benefits  to  the  employee  injured  by  a  defective 
product,  to  sue,  or  otherwise  be  reimbursed  by,  the  manufacturer. 
Of  course,  the  actual  subrogee  is  the  employer's  workers'  com- 
pensation carrier  but,  for  the  purposes  of  the  present  analysis, 
its  interests  can  be  deemed  identical  to  those  of  the  employer. 

The  mechanics  of  subrogation  vary  among  the  states.   Some 
subrogate  the  employer  who  pays  compensation  absolutely,  some 
allow  the  subrogation  right  and  the  employee's  direct  right 
to  sue  the  third  party  to  stand  side  by  side,  and  some  estab- 
lish a  sequence,  under  which  first  one  and  then  the  other  has 
the  right  to  bring  the  third  party  suit.   VJherever  subrogation 
is  allowed,  however,  the  ultimate  result  of  following  the  sta- 
tutory procedure  is  the  same:   reimbursement  of  the  employer 
who  pays  compensation. 
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There  are  six  basic  categories  into  which  the  subroga- 

2 

tion  statutes  of  nearly  all  of  the  50  states  can  be  placed: 

(1)  Absolute  subrogation:   Four  states  assign  the  em- 
ployee's right  of  action  unconditionally  to  the  employer  who 

3 

pays  compensation.    All  of  these  are  among  the  states  which 

compel  the  injured  employee  to  make  an  election  between  a  com- 

4 
pensation  claim  and  a  common-law  third-party  suit. 

(2)  Subrogation  and  direct  action  coexistent:   Twelve 
states  allow  either  the  employer  who  pays  compensation  or  the 

employee  to  sue  the  third  party,  and  typically  provide  for 

5 
joinder  of  one  m  a  suit  begun  by  another. 

(3)  Employee  priority:   Twenty-one  states  give  the  em- 
ployee a  fixed  period  of  time  after  the  injury  or  after  the 
compensation  award  during  which  the  employee  can  bring  the  third- 
party  suit.   If  he  fails  to  do  so  within  this  period,  his 

right  of  action  is  assigned  to  the  employer  who  pays  compensa- 

6 
tion. 

(4)  Subrogee  priority:   Two  states  give  the  subrogee 
employer  the  first  opportunity  to  bring  the  third-party  suit. 
If  he  fails  to  do  so,  the  employee  then  becomes  entitled  to 
bring  it. 

(5)  Limited  assignment:   Five  states  do  not  require 

an  election,  yet  control  double  recovery  by  making  acceptance 
of  workers'  compensation  act  as  an  automatic  limited  assign- 


49 


ment  of  the  third-party  right  of  action  to  the  employer  or 

o 

by  controlling  distribution  of  the  judgment. 

9       10 
(6)  No  subrogation:   Three  states,  Georgia,   Ohio, 

and  West  Virginia,    have  no  subrogation  statute  whatever.   The 

employer  who  pays  compensation  in  those  states  has  no  right 

of  action  against  a  third  party,  on  the  theory  that  subrogation 

12 
IS  purely  a  creature  of  statute.     The  same  conclusion  has 

been  reached  under  statutes  which  fail  to  provide  subrogation 

rights  in  certain  specific  situations,  as  in  death  cases  in 

13  ...  .    .         14 

Oklahoma   and  total  disability  cases  in  Minnesota. 


II. 

Assessment 

The  principal  arguments  for  abolishing  subrogation 
in  workers'  compensation  cases  are  two:   (1)  Negligent  employers 
should  not  be  able  to  recoup  their  workers'  compensation  payments 
from  third  party  manufacturers  when  the  employer  is  at  least 
partially  responsible  for  the  accident.   (2)  Subrogation  should 
not  be  allowed  to  increase  litigation.   It  is  alleged  that 
workers'  compensation  carriers,  which  pay  statutory  benefits, 
encourage  attorneys  and  employers  to  induce  employees  who  have 
received  workers'  compensation  benefits  to  commence  suits  against 
industrial  manufacturers.   While  the  first  argument  is  sound,  the 
second  has  been  seriously  disputed.   Under  most  statutory  schemes. 
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the  employee,  in  addition  to  the  employer  or  its  carrier,  has 
the  right  to  sue  the  manufacturer.   Insurance  company  data 

reveals  that  subrogation  is  responsible  for  only  a  small  per- 

15 
centage  of  claims  filed  against  third-party  manufacturers. 

While  subrogation  of  workers'  compensation  claims  seems 
sensible  in  the  context  of  a  faultless  employer  and  a  negligent 
third  party,  it  is  difficult  to  justify  in  the  case  of  a  negligent 
employer  and  a  non-negligent,  strictly  liable  product  manufacturer. 
In  effect,  by  giving  product  manufacturers  no  defense  to  subrogation 
and  by  barring  their  attempts  at  contribution  or  indemnity,  the 
system  removes  an  incentive  for  risk  prevention  in  all  cases  in- 
volving employer  negligence.   Since  one  of  the  basic  purposes  of 
workers'  compensation  is  to  create  financial  incentives  to  the 
employer  to  ensure  workplace  safety,  the  prohibition  of  subroga- 
tion by  negligent  employers  would  be  desirable,  if  the  employer's 
workers'  compensation  insurance  premiums  are  experience-rated  and, 
thus,  related  to  the  safety  of  the  particular  workplace. 

III. 

Models 
A.   The  "No  Subrogation"  States 

One  model  is  to  prohibit  subrogation  by  the  employer 
absolutely,  but  this  appears  to  present  some  significant  problems, 
and  to  prevent  risk-spreading.   Georgia,  Ohio  and  West  Virginia 
allow  no  subrogation  in  all  workers ' -compensation-related  cases, 
whether  or  not  a  product-related  injury  is  involved.   Blindly 
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following  their  lead  would  be  an  unnecessarily  broad  measure, 
when  the  real  concern  should  be  with  prohibiting  subrogation 
solely  in  workers'  compensation  cases  involving  product-related 
injuries. 

Furthermore,  the  three  states'  approach  is  not  based 
on  sound  social  policy  considerations.   They  reached  their  posi- 
tion of  "no  subrogation"  on  the  basis  of  principles  of  statutory 
construction  and  the  history  of  subrogation  in  the  common  law. 
There  is  no  evidence  that  any  acted  on  the  basis  that,  as  a 
matter  of  policy  in  certain  cases,  the  employer  is  better  able 
to  bear  or  spread  the  risk  of  product-related  injuries  in  the 
workplace,  when  compared  to  the  product  manufacturer  and  others 
in  the  product  distribution  chain.   Before  manufacturers  can 
hope  to  see  a  prohibition  of  subrogation  of  workers'  compensa- 
tion benefits  in  product  liability  cases,  they  should  be  prepared 
to  persuade  courts  or  legislatures  that  there  are  facts  to 
support  this  as  a  matter  of  sound  social  policy.   The  existence 
of  a  "no  subrogation"  approach  in  three  states  is  no  substitute 
for  such  facts. 

Finally,  the  prohibition  provides  possible  double  re- 
covery for  the  injured  employee,  but  no  relief  for  the  third 
party  tortfeasor.   The  most  important  reason  why  the  example 
of  the  "no  subrogation"  states  is  of  no  aid  to  resolving  the 
product  liability  dilemma  is  that  it  provides  no  relief  what- 
ever to  the  third-party  tortfeasor.   "No  subrogation"  does 
not  mean  no  third-party  action  by  the  injured  employee.   The 
employee  thus  conceivably  gets  a  double  recovery,  keeping  both 
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1  c 

compensation  benefits  and  the  third-party  judgment.     Since 

Georgia,  Ohio  and  West  Virginia  do  not  allow  contribution  or 

17 
indemnity  actions  by  the  third  party  against  the  employer, 

the  employee's  third-party  judgment  is  undiminished. 

Thus,  prohibiting  subrogation  alone,  without  also 
prohibiting  the  employee's  right  of  action  against  the  manu- 
facturer or  providing  the  manufacturer  with  a  right  of  indemnity 
or  contribution  against  the  employer,  is  not  effective  as  a 
means  toward  the  goal  of  placing  all  or  part  of  the  ultimate 
responsibility  for  product-related  injuries  in  the  workplace 
upon  the  employer,  rather  than  upon  the  manufacturer. 

B.   The  Illinois  Approach 

In  1956,  Illinois  courts  adopted  a  novel  approach 
to  this  situation.   The  employer's  right  of  subrogation  to 
recover  the  workers'  compensation  benefits  it  had  paid  was 

limited  to  actions  asserting  liability  against  third  parties 

18 
based  on  negligence.    The  Illinois  statute  allowed  subrogation: 

[W]here  the  injury  or  death  for  which 
compensation  is  payable  under  this  Act 
was  not  proximately  caused  by  the  negli- 
gence of  the  employer  or  his  employees 
and  was  caused  under  circumstances 
creating  a  legal  liability  for  damages 

on  the  part  of  some  person  other  than 

19 
the  employer  to  pay  damages.  ... 

The  court  interpreted  this  to  require  two  things:   (1)  the 
injury  must  not  have  been  caused  by  the  negligence  of  the 
employer  or  his  employees,  and  (2)  the  injury  must  have  been 


53 


20 
caused  by  the  negligence  of  some  third  party.     Part  of  the 

rationale  for  this  was  that  subrogation  rights  are  purely 

a  creature  of  statute,  and  that  such  a  statute  must  be  strictly 

A    21 
construed. 

While  that  case  involved  the  strict  liability  imposed 

by  the  Illinois  Dram  Shop  Act,  it  obviously  extended  to  preclude 

subrogation  for  workers'  compensation  awards  in  other  strict 

liability  cases  such  as  products  liability.   But,  because  the 

holding  in  the  Dillon  case  rested  solely  on  the  basis  of  strict 

statutory  construction,  with  no  consideration  given  to  its 

soundness  as  a  matter  of  social  policy,  judicial  dissatisfaction 

22 

with  it  gradually  surfaced.   In  Fugate  v.  Urban,     a  case  brought 

under  a  statute  creating  strict  liability  for  the  person  in 
charge  of  a  scaffold,  the  Illinois  appellate  court  seriously 
questioned  the  reasoning  of  Dillon.   It  found  no  clear  legislative 
intent  to  limit  subrogation  only  to  cases  involving  negligence. 
It  also  found  no  rational  reason  for  allowing  subrogation  where 
negligence  was  claimed  but  denying  it  where  strict  liability 
was  the  basis  of  the  action.   On  the  basis  of  a  continued  in- 
ability of  the  courts  to  discern  a  sound  basis  for  the  rule, 

23 

it  was  ultimately  abandoned  and  overruled  in  a  recent  case. 

The  situation  in  Illinois  is  now  further  complicated 
by  the  fact  that  the  legislature  amended  the  statute  upon 
which  Dillon  was  based.   Illinois  law  now  also  permits  reim- 
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bursement   of  an  employer  for  his  workmen's  compensation 

24 
outlay,  regardless  of  its  own  contributory  negligence. 

Thus,  Illinois  has  returned  to  a  situation  where  an  employer 
who  is  partly  at  fault  avoids  liability  any  time  a  third 
party  is  also  partly  at  fault. 

Other  decisions  in  Illinois  have  focused  on  these 
same  issues  from  the  perspective  of  claims  by  a  strictly 
liable  manufacturer  against  an  allegedly  negligent  employer 
for  indemnity.   In  these  cases,  the  indemnity  claim  has  the 
same  effect  as  would  a  prohibition  of  a  subrogation  claim 
in  terms  of  denying  the  employer  reimbursement  for  its  workers' 
compensation  outlay.   In  one  such  case,  a  compensated  employee 
sued  the  manufacturer  in  strict  liability,  the  employer  inter- 
vened seeking  subrogation  for  the  compensation  outlay,  and 
the  manufacturer  brought  a  third-party  action  against  the 
employer  seeking  indemnity.   The  manufacturer  argued  that 
its  conduct  in  manufacturing  products  was  a  less  culpable 
fault  than  the  employer's  tort  of  negligence  in  terms  of 
social  impact.   However,  the  court  went  in  exactly  the  oppo- 
site direction,  saying  that  the  tort  of  strict  product  lia- 
bility is  a  more  serious  tort  than  the  tort  of  ordinary  neg- 

25 
ligence.     Similarly,  in  another  case  the  Illinois  Supreme 

Court  briefly  disposed  of  the  manufacturer's  allegation  that 

the  employer's  "more  qualitatively  culpable  misconduct  operated 
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to  primarily  cause  the  accident,"  whereas  the  manufacturer's 
conduct  ought  to  be  viewed  as  secondary.   The  court  said  this 

allegation  was  "vague,  subject  to  conjecture,  and  fails  to  prop- 

2  6 
erly  assert  a  basis  for  indemnity." 

Thus,  if  Illinois  is  to  be  taken  as  an  example,  one  of 
the  central  issues  of  concern  here  involves  whether  the  manu- 
facture of  products  which  cause  injuries  is  more  or  less 
socially  culpable  than  the  broad  range  of  bad  conduct  known 
as  negligence. 

Undoubtedly,  there  are  cases  in  which  the  conduct, 

for  which  the  product  manufacturer  is  being  held  strictly 

27 

liable,  could  also  be  found  to  be  negligence  by  a  court  of  law. 

In  fact,  many  have  observed  that  the  Restatement  formulation 
of  strict  liability,  in  practice,  rarely  leads  to  a  different 

conclusion  than  would  have  been  reached  under  laws  of  negli- 

2  8 
gence.     If  this  is  really  true,  then  it  does  nothing  to  ad- 
vance the  manufacturer's  argument  that  he  should  be  relieved 
of  some  of  the  burden.   If  the  manufacturer's  and  the  employer's 
conduct  each  approximate  negligence,  it  makes  sense  to  grant 
an  immunity  to  the  employer  because  of  his  participation  in 

the  compensation  system,  without  extending  any  immunity  to 

29 
manufacturers  who  are  strangers  to  that  system.     On  the  other 

hand,  there  is  a  substantial  body  of  law  which  indicates  that 

strict  product  liability  is  placed  on  manufacturers,  not  because 

30 

of  culpability  but  as  a  means  of  spreading  loss.     Finally, 
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there  is  also  the  opinion  that  in  a  modern  industrial  society, 
the  "negligence"  of  a  corporate  agent  of  an  employer  does  not, 

in  any  real  sense,  make  the  employer  a  "wrongdoer,"  so  that 

31 
he  should  bear  a  larger  share  of  liability. 

All  these  considerations  and  the  experience  of  the 

Illinois  courts  make  it  clear  that  allowing  or  prohibiting 

subrogation  on  a  distinction  between  negligence  and  strict 

liability  is  unworkable  and  irrational. * 

C.   Federal  Legislation 

Un'^er  the  proposed  Industrial  Safety  Encouragment 

32 
Act  of  1976,    states  would  not  have  been  able  to  preclude 

defendants  "in  any  action  by  an  emplover  for  subrogation  un-3er 

a  workers'  compensation  law  or  similar  state  statute  .  .  . 

from  raising  as  a  defense  the  employer's  contributory  fault 

v/h^re    such    fault    involves    failure    to   comnlv  with    .     .     .    /03ITA/ 

or  anv  .  .  .  state  s'-atutory,  administrative  or  com.mon  lav 

requir'i^ment  relacin_:T  to  industrial  safety.''   Whereas  employers 

are  now  reimbursed  for  their  com-oensation  outlav  if  an  ennloyee's 

injurv  is  the  result  of  a  defective  product,  the  Act  would 

have  done  awav  v.-ith  that  and  theoretically  have  resulted  in 

nealigent  employers'  paying  higher  premiums  -Por  xijorkers ' 

compensation  insurance  coverage. 

Hov^ever,  this  goal  could  onlv  be  achieved  where 

employers  are  either  expre?:ience-rated  or  self -insured. 

*  See  note,  page  i. 
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Apparently  because  of  the  diversity  of  the  workers'  compen- 
sation systems  of  the  various  states,  and  because  of  unique 
obstacles  within  various  industries,  experience-rating  is 
not  the  general  rule  in  workers'  compensation  coverage.   The 
1974  "White  Paper  on  Workers'  Compensation"  reported  that 
the  effectiveness  of  workers'  compensation  costs  in  promoting 
occupational  safety  and  health  is  unclear.   The  report  found 
no  concrete  evidence  to  support  the  hypothesis  that  workers' 
compensation  helps  reduce  accidents.   The  study  found  that 
self-insurance  occurred  only  in  large  firms  which  tend  to 

be  safe  anyway  and  that  only  one-quarter  of  all  firms  are 

34 
experience-rated.     In  addition,  the  relevance  of  OSHA 

standards  to  any  reduction  in  the  number  and  severity  of  work- 
related  injuries  should  not  be  automatically  assumed.   As  of 
1974,  there  was  no  data  being  accumulated  on  the  relation- 
ship between  worker  claims  and  findings  of  violations  under 

35 
OSHA. 

If  the  "White  Paper"  findings  still  hold  true,  the 
creation  of  a  federal  defense  to  subrogation  claims  leaves 
some  questions.   Without  experience-rating  as  to  workers' 
compensation  insurance  coverage,  the  proposed  Act  would  be 
a  detriment  to  employers  as  a  class  and  a  benefit  to  third- 
party  defendants,  including  product  manufacturers,  as  a  class, 
but  it  would  not  fix  added  financial  loss  specifically  on 
employers  whose  negligence  violates  standards  of  industrial 
safety. 
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D.   Interrelationship  of  Possible  Alternatives 

A  proposal  for  prohibition  of  subrogation  in 
workers'  compensation  cases  could  do  either  of  two  signifi- 
cantly different  things.   It  could  abolish  the  employer's 
right  of  subrogation  in  all  cases,  or  it  could  merely 
abolish  the  right  of  negligent  employers  to  subrogation. 

There  seems  to  be  hardly  any  legal  precedent  for 
the  prohibition  of  the  subrogation  claims  of  negligent  and 
non-negligent  employers  alike.   If  such  a  proposal  were 
unconnected  with  the  related  reform  of  creating  a  right 
of  indemnity  or  contribution  in  the  third  party,  the  result 
would  be  a  double  recovery  for  injured  employees.   This 
result  seems  very  difficult  to  justify.   It  would  undoubtedly 
increase  the  financial  responsibility  of  employers  for  in- 
dustrial accidents  in  this  country,  without  encouraging 
greater  risk  prevention  or  expediting  the  reparation  process 
or  increasing  the  availability  of  affordable  products  lia- 
bility insurance. 

The  proposal  to  abolish  the  right  of  subrogation 
only  with  respect  to  negligent  employers  has  been  the  sub- 
ject of  much  wider  legal  consideration  than  the  proposal 

36 
to  abolish  it  for  negligent  and  non-negligent  employers  alike. 

The  key  feature  of  this  reform  is  its  effect,  in  theory  at 

least,  as  an  added  incentive  for  risk  prevention  on  the  part 
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of  negligent  employers.   Apart  from  the  moral  connotations 
of  fixing  fault,  there  may  be  a  public  interest  in  a  system 

which  fixes  financial  liability  on  all  parties  whose  con- 

37 
duct  contributes  to  causing  an  injury.     It  is,  after  all, 

the  employer  and  not  the  manufacturer  which  has  control 
over  the  workplace  and  who  is  in  the  best  position  to  promote 
the  concept  of  industrial  safety  among  the  employees.   In 
many  cases,  accidents  could  probably  have  been  avoided  if 
the  employer  had  implemented  reasonable  means  of  risk  pre- 
vention.  Since  the  current  law  generally  allows  such  an 
employer  to  be  fully  reimbursed  for  the  compensation  outlay 
in  such  a  situation,  it  creates  no  incentive  for  risk  pre- 
vention.  However,  indications  that  workers'  compensation 
insurance  premiums  are  not  experience-rated  according  to  the 
number  of  claims  made  against  a  particular  employer  suggest 
that  this  proposal  would  not  make  the  negligent  employer 
suffer  added  financial  loss.   Moreover,  the  expense  of  liti- 
gating the  negligence  issue  would  be  an  added  burden  to  in- 
dustry as  a  whole. 
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1.  2A  Larson,  Workmen's  Compensation  Law  §  74.00  (1976). 

2.  In  addition,  three  states  have  statutes  which  do  not  exactly  fit  into  any 
of  these  categories:   Minnesota:   Minn.  Stat.  Ann.  §  176.061  (Supp.  1976) 

(statute  prescribes  different  results,  depending  on  whether  the  employer 
and  the  tortfeasor  were  engaged  in  a  common  enterprise) .   See  also  infra 
note  14;  Pennsylvania:   Pa.  Stat.  Ann,  tit.  77,  §  671  (Supp.  1976); 
Washington:   Wash.  Rev.  Code  Ann.  §  51.24.010  (Supp.  1976)  (like  an 
absolute  subrogation  statute  with  an  election  provision,  except  that 
employee  can  receive  workers'  compensation  benefits  for  a  year  and  then  make 
the  election  to  pursue  the  third-party  claim) . 

3.  Colorado:   Colo.  Rev.  Stat.  Ann.  §  81-13-8  (1963).   Idaho:   Idaho  Code  Ann. 
§  72-204  (1958).   Oklahoma:   Okla.  Stat.  Ann,  tit.  85,  §  44  (1951). 

Texas:   Tex.  Rev.  Civ.  Stat.  Ann,  art.  8306  §§  3,  3a  and  art.  8307,  §  6a  (1967). 

4.  Among  the  states  requiring  an  election  are  Arizona,  Colorado,  Delaware,  Idaho, 
Maine,  Maryland,  Massachusetts,  Oklahoma,  and  Rhode  Island.   In  Texas,  a 
prior  third-party  suit  bars  a  later  compensation  claim,  but  a  prior 
compensation  claim  does  not  bar  a  later  third-party  suit.   In  the  latter 
case,  Texas  allows  the  cause  of  action  to  be  split,  with  the  absolutely 
subrogated  employer  being  entitled  to  sue  for  the  compensation  outlay 
separately  from  the  employee's  suit  to  recover  the  difference  between  his 
damages  and  the  amount  of  workers'  compensation.   2A  Larson,  supra  note  1,  at 
§  73.10.   Most  jurisdictions  do  not  require  an  election.   Double  recovery 

is  usually  prevented  by  requiring  the  employee  to  reimburse  the  employer 
for  workers'  compensation.   But  in  Ohio,  a  double  recovery  to  the  employee 
is  allowed.   2A  Larson,  supra  note  1,  at  §  77.10. 

5.  Arkansas:   Ark.  Stat.  Ann.  §  81-1340  C1960)  (all  claims  determined  in  one  suit). 
But  see  Employers  Liability  Assurance  Co.  Ltd.  v.  St.  Louis  &  S.F.  R.R.,  254  Ark. 
1035,  497  S.W.2d  251  (1973)  (indicating  that  the  statute  does  not  preclude  an  em- 
ployee from  achieving  a  settlement  independently  with  a  third  party) . 

California:   Cal.  Labor  Code  §§  3852-60 
(Supp.  1972). 

Connecticut:   Conn.  Gen.  Stat.  Rev.  §  31- 
293  (1972)  (failure  to  join  after  notice  abates 
the  action) . 

Kentucky:   Ky.  Rev.  Stat.  §  342.055  (1972) 
(employee  can  sue  both  but  can  collect  only  once) . 

Louisiana:   La.  Rev.  Stat.  §§  23.1101-03  (Supp. 
1972) . 

Massachusetts:   Mass.  Gen.  Laws  Ann,  c.  152, 
§  15  (Supp.  1976) . 

Mississippi:   Miss.  Code  Ann.  §  6998-36  (Supp. 
1966). 

Missouri:   Mo.  Ann.  Stat.  §  287.150  (Supp.  1972) 
(no  joinder  requirement  stated) . 

Nebraska:   Neb.  Rev.  Stat.  §  48-118  (1968) . 

Nevada:   Nev.  Rev.  Stat.  §  616.560  (1971)  (no 
joinder  requirement  stated) . 

Virginia:   Va.  Code  Ann.  §  65.1-41  (Supp.  1972). 

Wisconsin:   Wis.  Stat.  Ann.  §  102.29  (1957). 

6.  Alabama:   Ala.  Code  tit.  26,  §  312  (Supp.  1969) 

(the  employer/carrier  has  six  months  after  the 
statute  of  limitations  runs  on  the  worker) . 
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Alaska:   Alaska  Stat.  §  23.30.015  (Supp.  1971) 
(the  cause  of  action  shifts  one  year  after  the 
compensation  award) . 

Arizona:   Ariz.  Rev.  Stat.  Ann.  §  23-1023 
(Supp.  1971)  (one  year  after  the  injury  but  statute 
does  not  preclude  carrier  from  assigning  claim 
back  to  claimant) . 

Delaware:   Del.  Code  Ann,  tit.  19  §  2363 
(Supp.  1970)  (760  days  after  the  injury) . 

Florida:   Fla.  Stat.  Ann.  §  440.39  (Supp. 
1972)  (one  year  after  the  cause  of  action 
exists,  then  for  two  years  to  the  employer/carrier), 

Hawaii:   Hawaii  Rev.  Stat.  §  386.8  (Supp.  1970) 
(nine  months  after  the  injury) . 

Illinois:   111.  Rev.  Stat,  ch.  48  §  138.5(b) 
(1969)  (three  months  before  the  statute  of  limi- 
tations) . 

Indiana:  Ind.  Ann.  Stat.  §  40-1213  (Supp. 
1972)  (two  years  after  the  cause  of  action  accrues) . 

Iowa:  Iowa  Code  Ann.  §  8  5.22  (Supp.  1972) 
(90  days  after  written  notice). 

Kansas:   Kan.  Gen.  Stat.  Ann.  §  44-504  (Supp. 
1971)  (one  year  from  injury) . 

Michigan:  Mich.  Comp.  Laws  Ann.  §  418.827 
(Supp.  1972)  (one  year  from  injury) • 

Montana:   Mont.  Rev.  Codes  Ann.  §  92-204  (Supp. 

1971)  (six  months  from  injury) . 

New  Hampshire:   N.H.  Rev.  Stat.  Ann.  §  281.14 
(Supp.  1971)  (nine  months  after  injury) . 

New  Jersey:   N.J.  Stat.  Ann.  §  34.15-40  (Supp. 

1972)  (one  year  after  accident). 

new  York:   N.Y.  Workmen's  Comp.  Law  §  29  (Mc- 
Kinney  Supp.  1972)  (six  months  after  injury  and 
within  30  days  after  notice) . 

North  Carolina:   N.C.  Gen.  Stat.  §  97-10.2 
(Repl.  1972)  (one  year  from  injury  with  reversion 
sixty  days  before  the  statute  of  limitations). 

North  Dakota:   N.D.  Cent.  Code  §  65-01-09  (Supp. 
1971)  (sixty  days  from  injury,  with  reversion  to 
the  worker  sixty  days  thereafter) . 

Oregon:   Ore.  Rev.  Stat.  §  656.578.595  (1971) 
(within  sixty  days  of  notice  from  carrier) . 

South  Carolina:  S.C.  Code  Ann.  §  72-126.1 
(1969)  (shift  to  carrier  after  one  year,  then 
back  to  worker  after  ninety  days) . 

Tennessee:   Tenn.  Code  Ann.  §  50-914  (Supp. 

1971)  (one  year  after  injury) . 

Vermont:   Vt.  Stat.  Ann,  tit.  21,  §  624  (Supp. 

1972)  (one  year  after  injury) . 
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7.  Maine:   Me.  Rev.  Stat.  Ann.  §  39.68  (1964)  (the 
cause  of  action  shifts  to  the  employee  if  the  em- 
ployer has  not  brought  an  action  within  30  days 
after  demand  by  the  employee) . 

Maryland:   Md.  Ann.  Code  art.  101, §  58  (1964) 
(two  months  after  the  compensation  award) . 

8.  New  Mexico:   N.M.  Stat.  Ann.  §  59-10-25  (Supp. 
1971)  (assignment) . 

Rhode  Island:   R.I.  Gen.  Laws  Ann.  §  28-35-58 
(Supp.  1968)  (assignment). 

South  Dakota:   S . D .  Comp .  Laws  §  62-4038,  39, 
40  (1967)  (power  to  collect). 

Utah:   Utah  Code  Ann.  §  35-1-62  (Supp.  1971) 
(employer  becomes  a  trustee  for  the  employee) . 

Wyoming:   Wyo.  Stat.  Ann.  §  27-54  (1969)  (con- 
trol on  distribution  of  employee's  judgment). 

9.  Georgia  formerly  had  a  subrogation  statute,  but  it  was  repealed.   July  1,  1972, 
Ga.  Acts  [1972]  3. 

10.  See  infra  note  16. 

11.  See  Hardman,  "The  Common  Law  Right  of  Subrogation  Under  Workmen's  Compensation  Acts, 
26  W .  Va .  L . Q .  183  (1920)  for  an  early  criticism  of  the  West  Virginia  approach. 

12.  2A  Larson,  supra  note  1,  §  71.30.   But  see  Geneva  Constr.  Co.  v.  Martin  Transfer 

&  Storage  Co. ,  351  111.  App.  289,  114  N.E.2d  906  (1953),  aff 'd,  4  111.  2d  273,  122 
N.E.2d540  (1954),  where  the  court  said  the  theory  that  subrogation  is  a  creature 
of  statute  should  not  be  followed. 

13.  Updike  Advertising  System  v.  State  Industrial  Commission,  282  P. 2d  759  (Okla.  1955). 

14.  See  Orth  v.  Shilly  Petter  Crushed  Stone  Co.,  253  Minn.  142,  91  N.W.2d  463  (1958). 

15.  For  example,  the  recent  survey  by  the  American 

Mutual  Insurance  Alliance  of  claims  closed  during 
1975  with  total  payments  exceeding  $100,000  (a 
total  of  79  claims  in  the  eight  companies  surveyed) 
found  that  subrogation  was  responsible  for  the 
filing  of  only  3  percent  of  the  claims,  and  partially 
responsible  for  the  filing  of  an  additional  8  percent. 
Workers'  compensation  liens  constituted  about  5 
percent  of  the  total  payments  in  the  sample,  and  about 
10  percent  of  the  payments  made  to  claimants  in  work- 
related  incidents.   Preliminary  data  from  the  De- 
partment of  Commerce's  National  Survey  of  Workers' 
Compensation  Insurers  provide  additional  evidence 

of  the  limited  impact  of  workers'  compensation  * 

subrogation.   Respondents  to  the  survey  reported 
that  all  subrogation  recoveries  (not  necessarily 
limited  to  products  subrogation)  amounted  to 
approximately  2.19  percent  of  total  losses  paid 
in  1974,  which  was  actually  lower  than  the  per- 
centage recovered  in  the  2  preceeding  years  (2.37 
percent  in  1973,  and  2.25  percent  in  1972). 

Insurance  Study;  ITFPL-77/03  at  4-66 
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16. 


2A  Larson,  supra  note  1,  §§  71.30,  77.10. 


Ohio; 


Trucson  Steel  Co.  v.  Trumbull  Cliffs 


17. 

18. 
19. 
20. 
21. 
22. 
23. 

24. 

25. 
26. 

27. 

28. 


29. 


30, 


Furnace  Co. ,  120  Ohio  St.  394,  166  N.E.  368  (1929); 
Trumbull  Cliffs  Furnace  Co.  v.  Shakovsky,  111  Ohio 
St.  791,  146  N.E.  306  (1924). 

West  Virginia:   Jones  v.  Appalachian  Elec.  Power 
Co. ,  145  W.  Va.  478,  115  S.E.2d  129  (1960);  Mercer  v. 
Ott,  78  W.  Va.  629,  89  S.E.  952  (1916). 

See  the  discussion  of  the  proposed  remedy  relating  to  rules  of  contribution  and 
indemnity. 

Dillon  V.  Nathan,  10  111.  App.  2d  289,  135  N.E. 2d  136  (1956). 

111.  Rev.  Stat,  ch.  48,  II  138.5(b)  (1953). 

Dillon  V.  Nathan,  supra  note  18,  at  141. 

Id.  at  145-46. 

16  111.  App.  3d  191,  305  N.E. 2d  295  (1973). 

Swendsen  v.  Brighton  Building  &  Maintenance  Co.,  35  111.  App.  3d  987,  343  N.E. 2d  42 
(1976)  . 

111.  Laws  of  1959,  at  1733,  §  1.   See  Reeves  v.  Tepen,  131  111.  App.  2d  1004,  268 
N.E. 2d  912  (1971) . 

Kossifos  V.  Louden  Machinery  Co. ,  22  111.  App.  3d  587,  317  N.E. 2d  749  (1974). 

Burke  V.  Sky  Climber,  Inc.,  57  111.  2d  542,  316  N.E. 2d  516  (1974). 

See,  e.g. ,  Ruvolo  v.  United  States  Steel  Corp.,  139  N.J.  Super.  578,  354  A. 2d 
685,  688-89  (1976). 

Rheingold,  "Proof  of  Defect  in  Product  Liability  Cases,"  38  Tenn .  L.  Rev.  325, 
326,  n.5  (1971);  Keeton,  "Products  Liability — Some  Observations  About  Allocation 
of  Risks,"  64  Mich.  L.  Rev.  1329,  1340-41  (1966);  Wade,  "Strict  Tort  Liability  of 
Manufacturers,"  19  S.W.L. J.  5,  15  (1965);  Prosser,  "The  Assault  on  the  Citadel 
(Strict  Liability  to  the  Consumer),"  69  Yale  L.J.  1099,  1119  (1960).   But  see 
Kessler,  "Products  Liability,"  76  Yale  L.J.  887,  901  (1967). 

[I]n  compensation  law,  social  policy  has  dis- 
pensed with  fault  concepts  to  the  extent  ne- 
cessary to  ensure  an  automatic  recovery  by  the 
injured  workman;  but  the  disregard  of  fault  goes 
no  further  than  to  accomplish  that  object,  and, 
with  payment  of  the  workman  assured,  the  quest 
of  the  law  for  the  actual  wrongdoer  may  proceed 
in  the  usual  way. 

So  it  is  elementary  that  if  a  stranger's  negli- 
gence was  the  cause  of  injury  to  claimant  in  the 
course  of  employment,  the  stranger  should  not  be 
in  any  degree  absolved  of  his  normal  obligation 
to  pay  damages  for  such  an  injury. 

2A  Larson,  supra  note  1,  at  §  71.10.   See  also  Williams  Bros.  Lumber  Co.  v.  Meisel, 
85  Ga.  App.  72,  68  S.E. 2d  384,  388  (1951). 

See,  e.g. ,  Cronin  v.  J.B.E.  Olson  Corp.,  8  Cal.  3d  121,  104  Cal.  Rptr.  433,  501 
P. 2d  1153,  1162  (1972) . 
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31.  See  Schweizer  v.  Elox  Division  of  Colt  Industries,  70  N.J.  280,  359  A. 2d  857,  861 
n.2  (1976)  .  ~~ 

32.  See  section  on  Contribution  and  Indemnity  for  text  and  full  discussion  of  Bill 

33.  29  U.S.C.A.  §  651  et  seq.  (1975). 

34.  "White  Paper  on  Workers'  Compensation,"  prepared  by  the  Department  of  Labor,  the 
Department  of  Commerce,  the  Department  of  Health,  Education  and  Welfare,  and  the 
Department  of  Housing  and  Urban  Development,  6  (May,  1974). 

35.  Id.  at  7. 

36.  " [I]t  is  a  general  principle  of  subrogation  law  that  a  person  whose  own  negligence 
has  contributed  to  his  loss  should  not  be  granted  a  right  of  subrogation. "  J. 
Weisgall,  The  Effect  of  Workers'  Compensation  on  the  Rights  and  Liabilities  of 
Third  Parties    (1976).   See,  e.g. ,  Brown  v.  Southern  Ry. ,  204  N.C.  668,  169  S.E. 
419  (1933)  (to  enforce  the  right  of  subrogation  against  a  third  party,  an  employer's 
"hands  ought  not  to  have  the  blood  of  the  dead  or  injured  workman  upon  them." 

169  S.E.  at  42  0);  Lovette  v.  Lloyd,  236  N.C.  663,  73  S.E. 2d  888  (1953);  National 
Surety  Co.  v.  Massachusetts  Bonding  &  Insurance  Co. ,  19  F.2d  448  (2d  Cir.  1927). 
Despite  the  judicially  established  equity  arguments  for  denying  an  employer  the 
right  to  recoup  his  compensation  outlay  when  the  employer  is  at  least  partially 
responsible  for  the  injury,  prohibiting  subrogation  to  negligent  employers  is 
the  minority  rule.  2A  Larson,  The  Law  of  Workmen's  Compensation  §§  75.22-75.23 
(1974)  . 

The  rationales  behind  the  majority  rule  which  permits  subrogation  for  negligent 
as  well  as  non-negligent  employers  are  unpersuasive.   In  Williams  Bros.  Lumber 
Co.  V.  Meisel,  85  Ga.  App.  72,  68  S.E. 2d  384  (1951),  the  court  suggested  that 
subrogation : 

is  one  of  the  benefits  that  is  granted  to  an 
employer  coming  under  the  [workers'  compensation] 
Act  and  compensates  for  the  many  instances  where 
the  employer  must  pay  compensation  for  an  injury 
for  which  he  would  not  have  been  liable  at  common 
law. 

68  S.E. 2d  at  388.   The  Williams  Bros,  court  also  reasoned  that,  since  the  employer 
in  a  sxibrogation  action  stands  in  the  shoes  of  the  employee,  the  liability  issue 
is  limited  to  whether  the  third  party  is  liable  to  the  employee. 

37.  See  generally  Calabresi,  The  Costs  of  Accidents;   A  Legal  and  Economic  Analysis 
(1970);  Keeton,  "Is  There  a  Place  for  Negligence  in  Modern  Tort  Law?"   53  Va.  L. 
Rev.  886,  892-94  (1967);  Lasky,  "Subrogation  Under  the  California  Workmen's  Com- 
pensation Laws — Rules,  Remedies  and  Side  Effects,"  12  Santa  Clara  Lawyer  1,  34 

(1972) . 
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2.   Modifications  That  Abandon  the  Jury  Trial 
a.   No-Fault  Approaches 
(1)   Making  Workers'  Compensation  an  Exclusive  Remedy 
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MAKING  WORKERS'  COMPENSATION  AN  EXCLUSIVE  REMEDY 


I. 


Introduction 

A  recent  article  by  Professor  Jeffrey  O'Connell 
suggests  that  manufacturers  of  capital  goods,  perhaps  more 
than  any  others  currently  involved  with  products  liability 
litigation,  are  experiencing  difficulty  in  obtaining  products 
liability  insurance  coverage.    One  method  of  alleviating 
this  burden  is  to  abolish  employees'  rights  to  sue  manufacturers 
and  to  make  workers'  compensation  the  sole  remedy  available  to 
an  injured  worker.   Under  this  proposal,  manufacturers  would 
enjoy  the  same  immunity  from  suit  which  is  presently  extended  to 
the  injured  worker's  employer  and  fellow  employees. 

Workers '  compensation  laws  emerged  from  a  common- 
law  tort  system  in  which  an  employee's  right  to  recover  rested 
on  his  ability  to  prove  employer  negligence,  absence  of  con- 
tributory negligence  on  his  own  part,  and  nonapplicability  of  the 

2 
fellow-servant  rule.    The  above  doctrines  barred  recovery  m 

five  accidents  out  of  six,    and  even  the  sixth  victim  might  be 

denied  recovery  if  he  was  found  to  have  been  injured  by  a 

dangerous  instrumentality  whose  menace  had  been  revealed  to 

him  before  the  time  of  the  accident:   in  such  a  case  he  was 
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said  to  have  assumed  the  risk  that  such  an  accident  would 
occur.    And  even  if  all  the  legal  hurdles  were  surmounted, 
the  employee  knew  that  he  himself,  as  well  as  any  co-workers 
willing  to  testify  on  his  behalf,  could  be  fired  if  suit 
was  brought. 

The  above  conditions,  plus  the  worker's  poverty 
and  the  high  contingent  fees  of  attorneys  willing  to  represent 
him,"   frequently  forced  unconscionably  low  settlements,  and, 
eventually,  public  relief  payments  to  the  worker's  family.' 

Legislative  assault  on  the  tort  citadel  of  the 
employers  began  with  Employer's  Liability  statutes  which,  for 
some  classes  of  employers,  removed  certain  of  the  employer 

defenses.    But  this  did  not  help  most  workers,  whose  injuries 

9 
were  not  caused  by  employer  negligence,   while  it  made  even 

more  vociferous  the  employer  complaints  about  the  ambulance- 
chasing,  contingent-fee  lawyers  who  were  responsible  for 
pressing  so  many  "baseless"  claims. ^^   It  was  estimated  that 
not  more  than  35  cts .  of  the  employer's  liability  insurance 
premium  dollar  was  paid  to  claimants.   After  lawyers'  fees, 
the  claimants  themselves  got  25  cts. 

The  advocates  of  workers'  compensation  stressed  the 

expense  and  delay  of  the  tort  system   and  its  inability  to 

1 2 
compensate  the  vast  majority  of  injured  workers.     Their 

arguments  cited  the  "welfare"  costs  of  supporting  destitute 
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1  o 

workers;    the  fact  that  the  disputes  over  injury-compensation 
aggravated  the  industrial  class  struggle;  14  ^^(j  -j-he  natural 
justice  (as  they  saw  it)  of  treating  worker  injury  as  a  cost 
of  production,  to  be  paid  for  by  the  purchasers  of  the  goods 
produced. l^ 

Early  workers'  compensation  schemes  left  compensation 
payments  largely  unsupervised,  or  put  the  job  of  supervision  in 
the  courts.     in  many  states,  however,  such  schemes  were  found 
to  lead  to  delays,  high  administrative  costs,  and  under-payment 
of  benefits.   Administrative  agencies  were  therefore  empowered 
to  review  the  settlements  and  conduct  hearings  on  disputed  issues. 

Workers '  compensation  has  avoided  the  expense  of 
common  law  tort  litigation,  but  it  is  not  entirely  costless. 
From  30%  to  40%  of  the  insurance  premiums  of  the  workers'  com- 
pensation insureds  are  devoted  to  insurer  expenses,  profits  and 
claims  adjustment  costs. -'-^   Of  the  sums  paid  out,  some  must  go 
to  pay  attorneys'  fees  in  the  substantial  fraction  of  cases  that 
are  still  contested  over  issues  of  coverage  and  quantum  of 
disability. 19   where  lump-sum  settlements  and  final  releases 
of  the  compensation  obligor  are  still  possible,  insurer  over- 
reaching still  occurs. ^^ 

Although  the  administrative  costs  of  workers'  compen- 
sation are  lower  than  the  expenses  of  corresponding  tort  litigation, 
the  American  experience  with  several  decades  of  workers'  compen- 
sation has  been  unsatisfactory  in  many  respects.   The  compensation 
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levels  fixed  by  state  statutory  schemes  provide  inadequate 

benefits  for  injured  employees,  and  reveal  gross  inequities 

21 
between  states.     Congress  has  considered  forcing  the  states 

to  reform  their  workers'  compensation  laws   but  has  not  yet 

22 
decided  to  do  so. 

The  abolition  of  workers'  tort  suits  against 
manufacturers,  if  unaccompanied  by  any  other  changes,  would 
obviously  be  of  tremendous  unilateral  benefit  to  manufacturers. 
Not  only  would  manufacturers  be  immune  to  suits  by  injured 
workers,  but  they  would  also  be  immune  to  employers'  claims 
for  contribution  and  to  the  subrogated  claims  of  workers' 
compensation  carriers.   Injured  workers  would  gain  nothing. 
The  workers'  compensation  benefits  which  they  already  enjoy 
would  become  their  exclusive  remedy. 

One  way  to  redress  this  imbalance,  and  to  give 
the  injured  worker  a  quid  pro__c[uo ,  would  be  to  increase  substan- 
tially  the  size  of  workers'  compensation  benefits.  ^-^   The 
increased  benefits  may  not  be  as  munificent  as  the  damages 
awards  sometimes  won  by  plaintiffs  under  the  existing  system, 
but  they  would  be  returned  with  speed  and  certainty,  as 
opposed  to  the  vagaries  and  delay  of  tort  litigation.   The 
elimination  of  that  litigation  would  result  in  a  cost-saving  to  the 
general  public.     If  workers'  compensation  benefits  were  in- 
creased, however,  the  cost  of  workers'  compensation  insurance 
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would  rise.   Since  that  cost  is  borne  by  the  employer,  making 
workers'  compensation  the  employee's  exclusive  remedy  would 
shift  the  entire  burden  of  workplace  injuries  from  the 
manufacturers  to  the  employers.   Therefore,  it  appears  neces- 
sary to  provide  a  mechanism  whereby  manufacturers  would 
contribute  an  appropriate  amount  toward  defraying  the  increased 
costs  of  workers'  compensation. 

Some  manufacturers  argue  that  the  elimination  of 
all  third  party  actions,  by  making  workers'  compensation  the 
sole  remedy,  would  equalize  recoveries  to  employee-victims  of 
both  true  accidents  and  defective  products.   Employees  who 
are  injured  by  a  defective  machine  would  not  be  able  to 
gain  greater  compensation,  through  damage  awards  against 
manufacturers,  than  employees  who  accidentally  injure  them- 
selves through  their  own  conduct.   Some  manufacturers  believe 
this  approach  to  be  the  best,  since  injured  employees  would  be 
compensated  solely  on  the  basis  of  the  severity  of  the  injury, 
without  consideration  for  whether  the  injury  occurred  in 
conjunction  with  a  defective  product. ^^   While  the  compensation 
principle  may  be  equitable,  such  an  approach  ignores  risk- 
prevention  objectives.   Permitting  employees  to  recover  greater 
benefits  when  their  injuries  result  from  a  third  party's  actions 
rather  than  their  own  conduct  should  encourage  greater  care  by 
employees.   More  importantly,  reducing  manufacturer  liability 
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for  defective  products^  to  a  statutorily  restrained  level  under 
a  workers'  compensation  scheme,  would  probably  seriously  compro- 
mise the  risl^ prevention  incentives  of  manufacturers. 


II. 

Assessment 
Although  making  workers'  compensation  an  exclusive 
remedy,  while  providing  a  mechanism  for  manufacturers  to  con- 
tribute to  benefits  paid  for  product-related  injuries,  would 
lower  product  insurance  premiums,  statistics  indicate  that 
the  imposition  of  such  a  system  bears  no  positive  pragmatic 
relationship  to  safety  incentives. 2"  Moreover,  such  a  scheme 
is  fraught  with  difficulties.   Leading  commentators  have  long 
objected,  on  policy  grounds,  to  the  abrogation  of  a  worker ' s 
right  to  bring  a  third  party  suit,  and  serious  constitutional 
problems  would  also  be  presented.   To  institute  such  a  system 
through  legislative  amendment  to  workers'  compensation  acts 
presents  problems  of  its  own,  particularly  in  regard  to  the 
structure  and  scope  of  the  system.   Professor  O'Connell's 
collective  bargaining  approach,  which  eliminates  some  of  the 
problems  caused  by  the  legislative  amendment  approach,  also 
seems  riddled  with  substantial  difficulties. 


72 


III. 

Models 

The  primary  focus  of  the  proposal  considered  here 
is  the  abolition  of  the  workers'  tort  action  against  the 
manufacturer,  and  it  is  this  issue  which  has  received  the  most 
extensive  treatment  by  legislatures,  courts,  and  other  author- 
ities.  The  secondary  focus  of  the  proposal  embraces  the 
additional  refinements  which  might  be  necessary  or  desirable  in 
order  to  develop  a  feasible  and  equitable  replacement  for  the 
existing  system. 
A.   Policy  Considerations 

Disinterested  commentators  overwhelmingly  oppose 

the  abolition  of  the  injured  worker's  right  to  bring  a  tort 

action  against  third  parties.   Professor  Arthur  Larson,  a 

recognized  authority  on  workers'  compensation,  has  asserted 

this  position  in  unequivocal  terms: 

If  there  is  no  strong  reason  of  compensation 
policy  for  destroying  common-law  rights  as 
to  various  classes  of  third  parties,  then, 
every  presumption  should  be  on  the  side 
of  preserving  those  rights,  once  basic 
compensation  protection  has  been  assured. 
The  fundamental  reasons  for  negligence 
liability  are  the  same  as  they  always 
were.   The  injured  plaintiff  has  a  right 
to  be  made  whole — ^not  just  partly  whole — 
and  the  more  inadequate  compensation  re- 
coveries appear,  the  more  cogent  becomes 
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this  argument.  Moreover,  all  the  reasons 
for  making  the  wrongdoer  bear  the  cost  of 
his  wrongdoing  still  apply,  including  the 
moral  rightness  of  this  result  as  well  as 
the  salutary  effect  it  tends  to  have  as  an 
incentive  to  careful  conduct  and  safe  work 
practices. 

[T]here  seems  to  be  little  modern 
justification  for  extension  of  tort  im- 
munity beyond  the  employer  himself,  who 
assumes  real  or  potential  compensation 
liability  to  the  particular  employee  as 
his  direct  or  statutory  employer.  ' 

Professor  Larson  is  joined  in  this  view  by  the  authors  of  another 

leading  treatise,  who  have  stated: 

[T]he  liability  of  a  third-party  tortfeasor 
should  neither  be  increased  nor  decreased 
by  reason  of  the  fact  that  he  injured  an 
employed  person  who  may  also  be  entitled 
to  [workers '  ]  compensation  for  the  same 
injury.  '^° 

Similarly,  the  National  Commission  on  State 

Workmen's  Compensation  Laws  has  recommended  that  suits  by 

employees  against  negligent  third  parties  generally  should  be 

29 
permitted. 
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The  basic  premise  of  workers'  compensation  systems 
is  that  the  employee  is  precluded  from  bringing  a  tort  action 
against  his  employer.   This  tort  immunity  has  been  broadened 
to  include  co-employees  of  the  injured  worker.     However, 
sporadic  attempts  to  extend  the  scope  of  immunity  any  further 
so  as  to  include  other  parties  not  directly  involved  in  the 
employment  relationship   have  been  met  with  objections.   For 
example,  at  one  time,  Alabama,  Illinois  and  Washington  all 
attempted  to  provide  system-wide  immunity  by  legislative 
alterations  to  their  workers'  compensation  laws,  by  rendering 
any  employer  who  contributed  to  the  workers'  compensation 
system  immune  from  suit,  not  only  by  his  own  employees,  but 
also  by  any  employee  covered  by  workers'  compensation.   The 

Alabama  and  Washington  schemes  were  legislatively  abolished, 

31 
and  the  Illinois  statute  was  declared  unconstitutional.     By 

the  same  token,  the  Montana  Constitutional  Convention  in  1972 

abrogated  legislatively  and  judicially  developed  rules  which 

had  the  effect  of  restricting  the  tort-recovery  opportunities 

of  an  injured  worker,  and  adopted  a  section  in  the  bill  of  rights 

of  the  state  constitution  preserving  extensive  rights  of  an 

injured  party  to  sue  third  parties,  even  when  the  plaintiff 

32 

is  a  recipient  of  v/orkers'  compensation  benefits . 

B.   Constitutional  Considerations 

An  attempt  to  deprive  an  injured  employee  of  the  right 
to  sue  the  manufacturer  may  be  challenged  on  constitutional 
grounds.   Of  course,  under  appropriate  circumstances,  a 
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legislative  body  may,  without  offending  the  Constitution, 
abrogate  common  law  actions  or  defenses.   This  is  made  clear 
by  the  reasoning  of  the  Supreme  Court  in  upholding  the  basic 

principle  of  workers'  compensation,  as  adopted  in  New  York. 

33 
In  New  York  Central  R.R.  v.  White,     the  Court  held  that  a 

state  may  alter  common  law  rules  regarding  the  respective 

rights  and  liabilities  of  employers  and  employees  in  industrial 

accident  cases.   It  was  held  not  to  be  a  deprivation  of  due 

process  to  make  the  employer  liable,  irrespective  of  its 

negligence  or  the  negligence  of  the  injured  worker  or  his 

fellow  employees.   Nor  was  it  unconstitutional  to  deprive  the 

em.ployee  of  the  possibility  of  gaining  higher  damages  in  a 

common  law  suit.   Moreover,  the  establishment  of  a  system 

which  deprived  both  parties  of  trial  by  jury  was  held  not  to 

be  inconsistent  with  due  process.   The  Court  noted  that  "no 

person  has  a  vested  interest  in  any  rule  of  law  entitling  him 

34 
to  insist  that  it  shall  remain  unchanged  for  his  benefit."" 

It  should  be  emphasized,  however,  that,  in  finding 

that  the  workers'  compensation  system  was  a  proper  exercise 

of  the  police  power  and  was  neither  arbitrary  nor  unreasonable, 

the  Court  relied  heavily  on  the  fact  that  the  abrogation  of 

certain  common  law  rights  was  offset  by  reciprocal  compensating 

advantages.   The  employer's  loss  of  common  law  defenses  was 

balanced  by  the  establishment  of  limitations  on  liability  to 

any  injured  employee.   The  employee's  recovery  of  damages  was 

limited,  but  he  was  assured  of  a  certain  and  speedy  recovery. 
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The  Court's  emphasis  on  this  element  of  mutual  compromise  and 
reciprocal  advantage  indicates  that  its  presence  may  be  deter- 
minative of  the  constitutionality  of  any  scheme  which  would 
abolish  significant  common  law  rights. 

Other  decisions  sustaining  the  constitutionality 

of  workers'  compensation  have  also  relied  on  the  quid  pro  quo 

35 
aspect.   For  example,  m  Kaznoski  v.  Consolidation  Coal  Co. , 

the  court  rejected  an  argument  that  the  West  Virginia  workers' 
compensation  scheme  was  unconstitutional  because  the  compensation 
provided  for  the  death  of  a  coal  miner  was  less  than  his  expected 
lifetime  earnings.   The  court  concluded  that  constitutional 
challenges  of  this  sort  were  foreclosed,  since  workers'  compen- 
sation acts  were  sound  examples  of  socio-economic  legislation. 
The  opinion  emphasized  that,  under  workers'  compensation,  claimants 
give  up  their  right  to  a  nebulous  and  uncertain  cause  of  action, 
in  return  for  the  remedy  of  definite  and  immediate  compensation 
—  albeit  at  a  lower  remunerative  level — without  regard  to  fault. 

The  principle  that  common  law  rights  cannot  be 
abolished,  generally  speaking,  unless  a  substitute  remedy 
is  provided,  was  an  important  basis  for  decision  in  two  recent 
cases  involving  statutory  restrictions  on  the  right  of  the 
manufacturer  to  sue  a  negligent  employer.   In  Carlson  v.  Smogard, 
a  Minnesota  statute  precluded  a  third-party  suit  for  indemnifica- 
tion by  the  injured  worker's  employer,  unless  there  existed  an 
express  written  contract  of  indemnity.   The  Supreme  Court  of 
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Minnesota  held  that  it  was  an  unconstitutional  violation  of 
due  process  under  both  the  federal  and  state  constitutions 
to  deprive  a  party  of  a  common  law  cause  of  action,  without 
providing  a  reasonable  substitute  remedy.   The  court  also 
noted  that  workers'  compensation  acts  are  intended  to  affect 
common  law  rights  only  as  between  employers  and  their  employees, 

not  third  parties.   Similarly,  in  Sunspan  Engineering  &  Con- 

37        .  . 
struction  co.  v.  Spring-Lock  Scaffolding  Co. ,    a  provision 

of  the  Florida  workers'  compensation  act  precluded  a  third- 
party  tortfeasor  from  suing  the  plaintiff's  employer.   The 
Florida  Supreme  Court  struck  down  the  provision  as  a  denial 
of  equal  protection,  in  that  it  created  an  arbitrary  classifica- 
tion of  manufacturers  who  happened  to  supply  their  products 
to  employers  covered  by  workers'  compensation,  as  opposed  to 
employers  not  so  covered.   The  court  also  stressed  that  the 
legislature  could  not  thus  abolish  a  cause  of  action  without 
providing  a  reasonable  alternative  remedy. 

An  important  theme  which  pervades  the  case  law  is 
the  judicial  view  that  the  fundamental  justification  for  inter- 
ference with  common  law  rights  through  workers'  compensation 
is  the  acknowledged  public  interest  in  the  relationship 
between  employers  and  their  employees.   The  situation  which 
prevailed  prior  to  the  implementation  of  workers'  compensation 
was  that  injured  workers  were  often  unable  to  recover  damages 
due  to  the  interposition  of  various  common  law  defenses  by 
employers.   This  had  the  effect  of  disrupting  sound  industrial 
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relations,  with  which  the  state  is  legitimately  concerned. 

For  example,  a  California  court  focused  on  the 

employer-employee  context  in  upholding  as  constitutional  an 

enactment  extending  tort  immunity  to  the  plaintiff's  fellow 

employees: 

The  controversy  in  question  involves  no  third 
party  but  was  exclusively  between  two  fellow 
workmen,  acting  within  the  scope  of  their 
employment,  and  the  employer.   The  Legislature 
was  empowered  by  the  Constitution  to  bring  this 

type  of  industrial  injury  within  the  purview  of 

3  8 
the  Workmen's  Compensation  Act. 

The  same  principle  was  stressed  by  the  Illinois  Supreme 

court  when  it  struck  down  a  statute  which  extended  tort  immunity, 

not  only  to  the  plaintiff's  own  employer,  but  also  to  any  other 

party  who  happened  to  be  an  employer  participating  in  the  workers ' 

39 
compensation  system.     Under  this  statute,  a  worker  in;]ured  by 

the  other  employer  could  not  sue  that  employer,  but  was  limited 
to  collecting  the  statutory  compensation  benefits  from  his  own 
employer,  who  could  then  recover  that  amount  from  the  third  party. 
Thus,  the  liability  of  a  member  of  the  state  "workers'  compensa- 
tion family"  would  be  limited.   In  Grasse  v.  Dealer's  Transport 

40 
Co. ,    the  court  struck  down  this  statute  on  the  ground  that 

it  created  an  arbitrary  and  unreasonable  classification  which 

was  not  responsive  to  the  underlying  purpose  of  the  workers' 

compensation  system: 
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It  is  evident  that  the  primary  purpose  of 
the  Workmen's  Compensation  Act  is  to  afford 
employees  and  their  dependents  a  measure  of 
financial  protection  .  .  .  and  that  a  major 
portion  of  the  statute  pertains,  not  to  tort 
liability,  but  to  a  system  for  imposing 
liability  without  fault  upon  employers  for  the 
benefit  of  their  own  employees.   The  basis  upon 
which  the  validity  of  such  legislation  was 
sustained  was  a  regulation  of  the  master- 
servant  relation.   Inasmuch  as  the  general 
public  had  an  interest  in  the  loss  of  life  and 
disability  incurred  in  the  course  of  a  hazardous 
employment,  this  system  of  liability  and  compen- 
sation between  employers  and  their  own  employees 
injured  in  the  course  of  their  employment  was 
deemed  to  be  a  reasonable  exercise  of  the  police 
power. 

Section  29,  however,  does  not  purport  to 

regulate  the  relationship  between  employers  and 
employees,  which  are  a  recognized  class  for 
special  legislation,  but  modifies,  and  even 
eliminates  under  some  circumstances,  the  tort 
liability  of  third  parties  v/ho  negligently 
injure  employees  engaged  in  another  enterprise. 
It  is  evident,  therefore,  that  the  basis  and 
justification  for  sustaining  the  exercise  of 
the  police  power  for  the  major  portion  of  the 
Workmen's  Compensation  Act  does  not  apply  to 
section  29  which  treats  of  a  different  situation, 

and  regulates  tort  liability  between  persons 

41 
who  have  no  employment  or  other  relationship. 

The  court  went  on  to  note  that  the  statute  unconstitutionally 

42 
created  an  arbitrary  distinction  among  tortfeasors. 
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The  first  objection  to  the  statute  struck  down  in 
Grasse  applies  with  equal  vigor  to  the  proposal  to  extend  tort 
immunity  to  manufacturers.   A  manufacturer  stands  outside  the 
employer-employee  relationship  and  was  never  intended  to  be  covered 
by  workers'  compensation.   Furthermore,  unlike  the  third-party 
employer  in  Grasse,  the  manufacturer  has  contributed  nothing 
to  the  workers'  compensation  fund.   As  to  the  second  objection 
in  Grasse,  since  the  proposal  would  abrogate  the  injured 
worker's  right  to  sue  any  manufacturer,  it  would  not  produce 
an  arbitrary  classification  of  the  type  found  unconstitutional 
there.   However,  it  would  involve  a  disparity  between  the 
treatment  of  manufacturers  who  supply  employers  covered  by 
workers'  compensation,  and  those  who  supply  employers  not  so 

covered — the  classification  struck  down  in  Sunspan. 

44 
To  be  sure,  the  quid  pro  quo  rule   was  expressly 

disavowed  in  the  Arizona  Employers  Liability  Cases^^  and  Silver 

46 
V.  Silver.     Thus,  it  appears  that  workers'  compensation  schemes 

making  it  the  exclusive  remedy  for  injured  employees  would  not 

necessarily  be  judged  on  this  basis  in  a  federal  due  process 

challenge.   The  general  due  process  requirement,  that  the  scheme 

bear  a  reasonable  relationship  to  a  legitimate  objective,'*'  would 

apply.   However,  some  recent  state  court  opinions  based  on  state 

interpretations  of  due  process  guarantees  have  required  the  granting 
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of  reasonable  substitute  remedies  before  common  law  actions 

4  8 
could  be  abolished.     Usually,  equal  protection  challenges 

to  workers'  compensation  schemes  have  been  evaluated  according 
to  a  rational  basis  test  and  the  schemes  have  passed  consti- 
tutional muster.  ^   Thus,  it  appears  that  the  holding  in 

50 
Sunspan    is  an  anomaly.   If  only  a  rational  relationship  is 

required  by  the  due  process  and  equal  protection  clauses,  it 

is  likely  that  a  workers'  compensation  scheme  which  covered 

employers  and  manufacturers  of  industrially-used   capital 

products  would  be  upheld,  since  placing  industrially-used 

products  in  a  separate  category  from  consumer  goods  could 

be  rationally  justified  on  the  basis  of  employer  involvement. 

Although  there  has  been  little  scholarly  attention 

to  the  mechanics  of  implementing  such  a  proposal,  it  appears 

that  the  introduction  of  manufacturers  into  the  workers' 

compensation  system  could  be  accomplished  either  of  two 

ways : 

(1)  a  legislative  restructuring  of 
workers'  compensation;  or 

(2)  a  private  contractual  arrangement. 
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IV. 
The  Proposed  Remedy 

A.   Legislative  Amendment  of  Workers'  Compensation  Act 

A  legislative  approach  may  result  in  a  system 
where  supplier-manufacturers  would  contribute  to  the  cost 
of  workers'  compensation  insurance,  just  as  employers  do, 
and  would  receive  the  same  benefits  as  employers  of  limited 
liability  according  to  a  fixed  compensation  schedule.  However, 
there  are  several  serious  difficulties  inherent  in  such  a 
plan. 

First,  it  may  be  difficult  to  determine  which 
manufacturers  ought  to  participate  in  the  system.   Under  the 
present  system,  the  employer-employee  relationship  is  readily 
identifiable,  and  it  has  been  possible  to  develop  statutory 
criteria  for  the  inclusion  of  certain  types  of  employers. 
Moreover,  an  employee  normally  has  but  one  employer.   He 
may  be  injured,  however,  by  a  multitude  of  products.   The 
injury-producing  product  may  have  been  sold  to  the  employer 
directly  from  the  manufacturer,  through  a  distributor,  or 
second-hand  from  another  employer.   It  may  have  been  leased 
on  a  long-term  or  short-term  basis.   In  short,  there  are  a 
number  of  complex  variables. 
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Second,  participation  in  the  plan  would  require  a 
manufacturer  to  contribute  to  workers'  compensation  in  each 
state  in  which  its  workplace  product  was  sold,  subject  to  the 
vagaries  of  cost,  benefits,  and  immunities  as  provided  by 
the  disparate  systems  adopted  in  the  various  states.   The 
obvious  solution  to  this  difficulty — a  uniform  federally- 
administered  system — is  a  concept  which  was  specifically 

rejected  by  the  National  Commission  on  State  Workmen's  Compen- 

51 
sation  Laws  in  1972. 

Third,  in  order  for  the  proposed  system  to  provide 

a  reasonable  substitute  remedy  to  replace  the  injured  worker's 

tort  action  against  the  manufacturer,  the  level  of  compensation 

benefits  would  have  to  be  substantially  increased.   It  is 

generally  conceded,  however,  that  compensation  benefits  are 

already  too  low  under  the  present  system  and  are  not  adjusted 
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often  enough  to  keep  pace  with  inflation.     Professor  Larson 

points  out  that: 

Because  of  fixed  dollar  ceilings  on  benefits, 
compensation  awards  are  generally  inadequate, 
both  in  relation  to  meeting  the  needs  of  the 
victims  of  industrial  injury  under  current  cost 
of  living  levels,  and  conspicuously  in  relation 

to  standards  that  have  grown  up  of  what  consti- 

53 
tutes  adequate  damages  in  a  personal  injury  action. 

Most  state  systems  now  provide  much  less  than  100%  recovery 

of  lost  wages,  and  even  the  most  liberal  systems  set  a  maximum 

54 
period  for  which  such  damages  may  be  recovered.     Many 
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states   even  limit  recovery  of  medical  expenses.     The 

National  Commission  on  State  Workmen's  Compensation  Laws  recom- 
mended that  compensation  benefits  be  greatly  increased. 

Against  this  backdrop,  it  is  clear  that,  if  the  system 
were  expanded  to  include  manufacturers,  the  necessary  increase 
in  compensation  benefits  would  be  enormous.   Part  of  the  reason 
for  this  is  that  the  existing  system  may  function  as  a  safety 
valve:   in  those  cases  involving  severe  industrial  accidents, 
where  the  compensation  benefits  are  demonstrably  inadequate, 
the  injured  worker  can  seek  to  recover  excess  damages  from  the 
manufacturer.   The  present  proposal  would  eliminate  this 
safety  valve.   The  increase  in  compensation  benefits,  therefore, 
would  have  to  respond,  not  only  to  the  addition  of  manufacturers 
to  the  system,  but  also  to  the  fact  that  a  source  of  supplemental 
recovery  would  no  longer  be  available.   These  factors  may  make 
the  cost  of  workers'  compensation  just  as  "unaf fordable"  to 
manufacturers  as  is  the  existing  cost  of  products  liability 
insurance . 

One  possible  method  of  reducing  the  uncertainty^ — and, 
hence,  the  cost  of  such  a  system — would  be  for  manufacturers 
to  contribute  to  compensation  awards  on  an  ad  hoc  basis  after 
each  injury,  with  the  size  of  the  contributory  award  determined 
by  arbitration.   This  approach  would  eliminate  the  need  to  develop 
a  sophisticated  "actuarial"  basis  for  assessing  manufacturers' 
contributions  to  the  system.   The  net  effect,  however,  would 
be  simply  to  substitute  arbitration  for  the  existing  format 
of  supplementary  tort  litigation,  thus  reintroducing  fault 
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concepts  into  a  system  the  merits  of  which  are  supposed  to  in- 
clude the  abolition  of  such  considerations.   Post-accident 
arbitration  may  have  the  virtue  of  making  awards  more  uniform 
than  is  true  of  tort  judgments,  and  it  may  reduce  the  aggregate 
cost  of  manufacturers'  product  liability.   However,  it  is 

perhaps  better  evaluated  as  a  separate  remedy  than  as  an 

57 
extension  of  the  remedy  under  discussion. 

B.   The  Collective  Bargaining  Proposal 

Professor  Jeffrey  O'Connell  has  proposed  that  the  abo- 
lition of  an  employee's  right  to  sue  the  manufacturer  could 

best  be  accomplished  by  contract,  specifically  through  collective 

58 
bargaining  between  the  employer  and  the  union.     In  collective 

bargaining,  the  employer  would  seek  an  agreement  with  the  union, 
under  which  the  employees  would  be  precluded  from  suing  the 
manufacturers  of  certain  industrial  products  used  at  the  employer's 
shop  or  factory.   The  employer's  incentive  to  reach  such  an  agree- 
ment would  be  the  likelihood  that  he  could  then  purchase  the 
affected  products  at  a  lower  price.   The  union's  quid  pro  quo 
would  be  more  indirect.   In  theory,  the  manufacturer  would  pay 
less  for  liability  insurance  and  would  pass  this  saving  along  to 
the  employer  in  the  form  of  lower  prices  for  the  product.   The 
employer  would  pass  the  saving  along  to  the  employees  in  the 
form  of  higher  wages,  workers'  compensation  benefits,  or  fringe 
benefits . 

There  are  a  number  of  possible  problems  with  this  pro- 
posal.  First,  at  the  threshold.  Professor  O'Connell  concedes 
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that  a  contractual  waiver  of  an  employee's  common  law  right 
to  sue  the  manufacturer  could  not  equitably  be  accomplished, 
except  through  collective  bargaining.   The  disparity  in  bargain- 
ing power  between  a  single  employee  and  his  employer  is  so 

59 
great  that  it  could  result  in  unconscionable  agreements. 

From  the  outset,  therefore,  the  proposal  would  be  applicable 
only  to  unionized  employees,  and  Professor  O'Connell  perhaps 
overestimates  the  extent  of  unionization  in  the  United  States 
generally.   More  to  the  point,  a  substantial  proportion  of 
severe  workplace  injuries  may  be  suffered  by  persons  working 
in  small  machine  shops  or  for  small  repairs  contractors. 
Such  employees  may  be  covered  by  workers'  compensation,  but 
they  are  not  likely  to  be  union  members. 

Second,  the  converse  argument  may  be  made  that  unions 
would  not  necessarily  negotiate  these  agreements  with  the 
best  interests  of  the  rank-and-file  in  mind.   Of  course, 
this  is  always  a  possibility  in  collective  bargaining.   Like 
any  form  of  negotiation,  it  is  subject  to  questionable  trade- 
offs.  Professor  O'Connell  suggests  that  much  products  liability 
litigation  is  conducted  as  a  profitable  sideline  by  labor  lawyers. 
If  so,  these  attorneys — who  often  serve  on  union  bargaining 
teams — might  be  disinclined  to  seek  agreements  which  would 

curtail  such  a  lucrative  practice.   Thus,  union  approval  of 

ft  n 
these  agreements  would  not  always  "guarantee"    that  the 

interests  of  the  future  accident  victims  are  protected. 

Professor  O'Connell  suggests  that  employees  might  be  given  an 
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opportunity  to  "opt  out"  of  the  system.     However,  this  would 

be  inimical  to  collective  bargaining.   Also,  it  is  unrealistic 

because  few  workers  would  expect  to  be  injured  or  make  the 

decision  to  "opt  out"  until  after  the  injury  had  occurred. 

Third,  under  the  proposal,  an  employee  would  give 

up  his  unequivocal  common  law  right  to  sue  the  manufacturer, 

in  return  for  a  benefit  which  seems  attenuated  and  speculative 

at  best.   There  is  no  certainty  that  any  cost  saving  achieved 

by  the  manufacturer  would  actually  be  passed  along  to  the 

employer,  and  then  to  the  employees.   Even  if  it  were,  this 

"pass-through"  would  not  represent  an  accurate  measure 

of  the  value  of  the  lost  common  law  right  to  sue.   In  theory, 

of  course,  the  agreement  would  never  be  concluded  in  the  first 

instance  unless  the  union  were  satisfied  that  the  quid  pro  quo 

was  adequate  and  certain.   Professor  O'Connell  defends  the 

proposal  as  feasible  given  an  atmosphere  of  "mutually  advantageous 
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cooperation  by  manufacturers,  employers,  and  unions."     It  may 

be  that  acceptance  of  the  plan  requires  a  leap  of  faith  no 

greater  than  was  necessary  when  workers'  compensation  was  first 

enacted.   A  key  distinction,  however — even  assuming  the  good 

faith  of  manufacturers  and  employers — is  that  under  Professor 

O'Connell's  system,  it  is  much  less  certain  that  a  cost  saving 

in  the  form  of  lower  premiums  set  by  private  liability  insurance 

carriers  would,  in  fact,  occur  and  be  available  for  "pass-through." 

This  problem  would  particularly  affect  the  first  unions  to 

negotiate  agreements,  since  the  lowering  of  insurance  premiums 
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could  not  be  expected  until  the  new  system  was  sufficiently 
well-entrenched  to  have  a  measurable  actuarial  effect. 

Fourth,  even  if  a  cost  saving  did  result  and  was 
passed  through  to  the  employees,  the  quid  pro  quo  might  still 
be  conceptually  unsatisfactory.   For  example,  suppose  a  union 
negotiated  an  agreement  whereby  employees  at  a  large  plant 
received  a  ten  cent  per  hour  raise,  in  return  for  giving  up 
their  common  law  cause  of  action  against  the  product  manu- 
facturers.  This  might  be  a  fair  exchange  of  concessions  in 
the  aggregate,  but  it  would  scarcely  be  fair  to  the  individual 
employee  who  subsequently  suffered  an  injury  for  which  he 
would  have  been  able  to  recover  a  substantial  tort  judgment. 
Perhaps  this  problem  could  be  cured  by  requiring  that  the 
benefits  passed  through  to  employees  take  the  shape  of  a 
compensation  fund,  rather  than  a  wage  increase,  since  the 
latter  is  not  addressed  to  the  plight  of  the  particular  accident 
victim. 

Fifth,  while  it  may  be  true  that  employees  have  a 

63 
"distaste  for  litigation,"    the  very  fact  that  injured  workers 

are  able  to  sustain  themselves  due  to  workers'  compensation 

64   .  . 
payments  while  prosecuting  third-party  suits   militates  against 

a  conclusion  that  the  employee  would  readily  waive  his  right 

to  litigate. 

Sixth,  Professor  O'Connell's  suggestion  that  the 

collective  bargaining  approach  is  preferable  to  legislation 

in  respect  to  speed  of  implementation  and  insulation  from 
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compromising  influences    is  open  to  debate  in  view  of  the 

very  nature  of  bargaining  as  a  process  of  trade-off  and 
compromise.   However,  there  may  be  some  merit  in  the  contention 
that  the  use  of  this  mechanism  to  accomplish  the  waiver  of 
rights  would  better  survive  constitutional  challenge  than 
would  a  legislatively-implemented  system.   In  Grasse,    the 
court  did  observe  that  an  extension  of  tort  immunity  through 
voluntary  agreement  as  part  of  the  employment  contract  might 
be  valid,  whereas   the  enactment  of  across-the-board  legislation 
was  not. 

A  voluntary  agreement  of  this  sort  was  held  unenforce- 
able by  the  New  York  Court  of  Appeals,  however,  in  Western  Union 
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Telegraph  Co.  v.  Cochran.    An  employee  had  agreed  not  to  sue 

a  railroad  company  which  had  a  contractual  relationship  including 

the  right  to  indemnification  with  his  employer.   The  appellate 

division  decision  held  the  agreement  void  on  the  ground  of  public 

6R 
policy  and  failure  of  consideration.     In  affirming,  the  New 

York  Court  of  Appeals  focused  on  the  conflict  between  the 

agreement  and  a  provision  of  the  workers'  compensation  law 

permitting  lawsuits  against  third-party  tortfeasors. 

Thus,  while  Professor  O'Connell  contends  that  courts 

"should"  uphold  contractual  waivers  of  rights  by  employees,  the 

possibility  exists  that  courts  would  not  do  so.   The  defects 

of  the  Cochran  agreement  could  perhaps  be  avoided,  but  there 

is  still  not  enough  case  law  on  the  subject  to  predict  the 

courts'  reaction  with  confidence. 
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V. 

Economic  Impact 
The  economic  impact  of  making  workers' 
compensation  the  sole  remedy  of  injured  employees  is  also 
applicable  to  the  remedies  of  transforming  the  rules  of 
contribution  and  indemnity,  validation  of  "hold  harmless" 
devices,  and  prohibition  of  subrogation  in  workers' 
compensation  cases. 

The  common  element  of  all  of  the  above  proposed 
remedies  is  the  revision  or  elimination  of  rules  and 
restrictions  allowing  one  party  to  a  change-producing 
interaction  to  shift  the  liability  therefor  to  another 
party.   Thus,  though  changes  in  the  rules  relating  to 
contribution  and  indemnity,  hold  harmless  agreements  and 
the  like,  liability  would  be  shifted,  by  changes  in  the 
legal  constraints  imposing  limits  on  such  shifts,  from  one 
party  to  another.   Modifications  in  the  legal  rules  governing 
such  shifts  of  liability  must  be  analyzed  against  a  yard- 
stick of  whether  the  changes  in  the  legal  constraints  will 
better  allow  the  market  and  free  negotiation/exchange  to 
shift  liability  to  the  most  efficient,  least-cost  accident 
avoider . 

In  principle,  any  changes  in  the  rules  relating 
to  such  aspects  of  the  legal  system  as  indemnity,  contribution. 
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and  hold  harmless  agreements  which  enable  parties  to 
shift  liability  more  freely  ought  to  lead  to  greater 
economic  efficiency.   This  is  simply  because,  in  the 
absence  of  any  legally  imposed  constraints  with  respect 
to  how,  and  the  extent  to  which,  manufacturers  and 
consumers  are  able  to  shift  the  respective  liabilities, 
they  have  the  incentive  to  engage  in  the  optimal 
economically  efficient  level  of  accident  prevention  and 
avoidance.   Except  for  transactions  costs  and  uncertainty, 
liability  assignment  rules  do  not  appear  to  have  a 
significant  resource  allocative  effect. 

It  is  likely  that  manufacturers  and  consumers 
of  products  will  seek  to  shift  liability  in  such  ways  so 
as  to  retain  those  risks  they  feel  best  able  to  deal 
with  themselves  and  to  shift  those  risks  they  feel  least 
able  to  accept.   To  the  extent  that  modifications  in  the  legal 
rules  governing  such  shifts  constrain  or  prevent  such 
economically  efficient  shifts  of  liability,  changes  in 
such  rules  would  prove  to  be  economically  efficient. 
Basically,  the  only  really  valid  constraints  which  the  legal 
system  ought  to  impose  on  freely  undertaken  and  bargained 
for  shifts  in  liability  are  in  those  cases  where  such 
shifts: 
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(1)  are  clearly  not  in  keeping  with  a  fundamental  and 
basic  public  policy; 

(2)  result  in  liability  being  shifted  and  assigned,  albeit 
through  voluntary  exchange,  to  a  party  who  is  not 
financially  responsible  to  assume  the  risk  and  potential 
financial  burden  attendant  to  the  assumption  of  that 
risk. 


93 


NOTES 


1.  O'Connell,  "Bargaining  for  Waivers  of  Third-Party  Tort  Claims:   An  Answer 
to  Product  Liability  Woes  for  Employers  and  Their  Employees  and  Suppliers," 
1976  U.  111.  L.  Forum  435-36. 

2.  Report  of  Commission  to  Investigate  the  Matter  of  Employers'  Liability  and 
Workmen's  Compensation,  Appendix  A,  in  Message  of  the  President  of  the 
United  States  Transmitting  the  Report  of  the  Employers'  Liability  & 
Workmen's  Compensation  Commission  .  .  .  Together  with  the  Hearings  Held 
Before  the  Commission,  S.  Doc.  338,  62d  Cong.  2d  Sess.,  at  76,  et  seq. 
(1912)  . 

3.  1  Larson,  Workmen's  Compensation  §§  4.27,30  (1972);  cf.  Dodd,  infra  note 
16  at  19-23. 

4.  Larson,  supra  note  3,  at  27-28. 

5.  Id.  at  28. 

6.  One  survey  estimated  that  about  24%  of  all  settlements  went  to  claimants' 
attorneys.   Testimony  of  J.H.  Boyd  before  the  Employers'  Liability  and 
Workmen's  Compensation  Commission,  in  Message,  etc . ,  S.  Doc.  No.  338,  62d 
Cong.  2d  Sess.,  supra  note  20,  at  717,  737-38  (1912).   Contingent  fee 
contracts  were  sometimes  for  one-third  to  one-half  of  the  total  recovery. 
Report,  supra  note  2  at  86. 

7 .  I ,  Hearings  Before  the  Employers'  Liability  and  Workmen's  Compensation 
Commission,  S.  Doc.  90,  62d  Cong.  1st  Sess.,  77  (1911). 

8.  Report,  supra  note  2  at  81  et  seq . 

9.  Vide  statistics  cited  in  Boyd,  supra  note  6  at  739. 

10.  E.  Peck,  "The  Massachusetts  proposition  for  an  employers'  compensation  act,' 
14  Yale  L.J.  18,  21  (1904). 

11.  Testimony  of  Miles  M.  Dawson  before  the  Employers'  Liability  &  Workmen's 
Compensation  Commission,  in  Message,  etc.,  S.  Doc.  No.  338,  62d  Cong., 
2d  Sess.,  supra  note  2  at  271,  273  (1912). 

12.  Report,  supra  note  2  at  86,  88. 

13.  Cf_.  note  7,  supra. 

14.  Report,  supra  note  2  at  86. 

15.  Report,  supra  note  2  at  15. 

16.  Dodd,  Administration  of  Workmen's  Compensation,  chs.  III-V  (1936). 

17.  Id. 

18 .  Report  of  the  National  Commission  on  State  Workmen's  Compensation  Laws 
112-13  (1972);  Reede,  Adequacy  of  Workmen's  Compensation  250  (1947); 
Best's  Aggregates  &  Averages,  Property-Liability  (1974);  III,  Supplemental 
Studies  for  the  National  Commission  on  State  Workmen's  Compensation  Laws 
239  (1973).   Compensation  to  injured  persons  through  tort  litigation 
averages  50%  of  the  premium  taken  in  by  insurers.   The  10  to  20  percent 
spread  between  workers'  compensation  and  tort  litigation  benefits  (as  a 
percentage  of  premiums  collected)  is  further  increased  by  the  differential 
in  legal  fees  to  the  injured  party.   Plaintiff's  counsel  typically  skims 
25%  to  40%  off  plaintiff's  recovery,  so  that  the  injured  party  receives 
only  30  to  40  cents  of  the  premium  dollar  collected  by  insurers.   The 
legal  expense  for  pursuing  a  workers'  compensation  claim  is  usually  some- 
what less.  Insurance  Study;  ITFPL-77/03  at  4-72,  4-74. 


94 


19.  Apparently,  such  fees  may  amount  to  over  5%  of  all  awards;  the  statistics 
are  seemingly  not  available.   Report,  supra  note  18. 

20.  Report,  supra  note  18,  at  109-10;  III  Supplemental  Studies  for  The  National 
Commission  on  State  Workmen's  Compensation  Laws  181  et  seq.  (1973) . 

21.  Report,  supra  note  18,  at  24-25  (1972). 

Insurance  Study;  ITFPL-77/0  3  at  4-69,  Exhibit  I.   Cf.  American 

Mutual  Insurance  Alliance,  Continuing  Improvements  in  the  Adequacy  of  Workers' 
Compensation  Temporary  Total  Benefits  (February  19  76) . 

22.  National  Workers'  Compensation  Standards  Act,  1974,  S.2008,  93d  Cong.,  2d  Sess. 

(1974);  National  Workers'  Compensation  Standards  Act  of  197  5,  S.2018,  94th 
Cong.,  1st  Sess.  (1975). 

23.  It  is  generally  recognized  that  workers'  compensation  benefits  are  too  low 
under  the  existing  system.   See  text  accompanying  notes  27-29,  infra.   It 
may  be  that  this  tends  to  multiply  the  number  of  suits  by  injured  workers 
against  manufacturers. 

24.  However,  a  consensus  exists  that  increasing  the  level  of  workers'  compensation 
benefits  will  not  reduce  the  tendency  of  employees  to  bring  suits  against  pro- 
duct manufacturers  Insurance  Study;  ITFPL-77/03  at  4-69 

25.  Statement  of  the  Council  of  Smaller  Enterprises  Greater  Cleveland  Growth  Association 
Before  the  Senate  Select  Small  Business  Committee,  September  10,  1976,  at  7-8. 

26.  O'Connell,  supra  note  1,  at  458-59.   It  has  been  alleged  that  limiting  employer 
liability  exclusively  to  workers'  compensation  blunts  employer  incentive  to 
adopt  safety  modifications  recommended  by  manufacturers. 

27.  Larson,  supra  note  3,  §  72.50  at  14-95  (1976).   Professor  Larson  urges  that  the 
proper  disposition  of  the  matter  is: 

...  to  give  the  employer  so  much  of  the  negligence  recovery 
as  is  necessary. to  reimburse  him  for  his  compensation  out- 
lay, and  to  give  the  employee  the  excess.   This  is  fair  to 
everyone  concerned:   the  employer,  who,  in  a  fault  sense, 
is  neutral,  comes  out  even;  the  third  person  pays  exactly 
the  damages  he  would  normally  pay,  which  is  correct,  since 
to  reduce  his  burden  because  of  the  relation  between  the 
employer  and  the  employee  would  be  a  windfall  to  him  which 
he  has  done  nothing  to  deserve;  and  the  employee  gets  a  fuller 
reimbursement  for  actual  damages  sustained  than  is  possible 
under  the  compensation  system  alone. 

Someone  may  argue  that  the  employee  has  no  right  to  this 
excess,  having  had  the  benefit  of  the  compensation  system; 
but  the  answer  is  that,  as  between  the  employee  and  the 
stranger,  there  has  been  no  such  give  and  take,  no  such 
compromises  struck,  as  between  the  employee  and  his  own 
employer.   The  employer  has  made  substantial  concessions 
as  the  price  of  his  limited  liability;  the  employee  has 
given  up  his  right  against  his  own  employer  to  bring 
damage  suits.   But  the  stranger  has  given  up  nothing,  and 
hence  has  a  right  to  claim  nothing  resembling  the  immunities 
that  exist  between  the  employer  and  employee.   As  for  the 
employee,  he  gets  no  windfall;  what  he  gets  is  nothing  more 
than  actual  restoration  to  himself  of  what  he  has  lost 
because  of  the  third  person's  wrongful  act. 

Id.  §  71.20  at  14-3. 


95 


28.  Malone  and  Plant,  Workmen's  Compensation,  at  496  (1963). 

29.  Report  of  National  Commission  on  State  Workmen's  Compensation  Laws  (1972). 

30.  Larson,  supra  note  3,  §  72.20. 

31.  Id.  §  72.40.   For  a  discussion  of  the  Illinois  statute's  unconstitutionality, 
see  text  accompanying  notes  39-42,  infra. 

32.  See  Note,  "A  Constitutional  Remedy  for  Injured  Employees,"  35  Mont.  L.  Rev. 
119  (1974). 

33.  243  U.S.  188  (1917) . 

34.  Id.  at  198.   In  companion  cases,  the  Supreme  Court  sustained  other  aspects 
of  the  workers'  compensation  scheme.   The  withdrawal  of  common  law  defenses 
from  employers  who  reject  workers'  compensation  coverage  was  held  not  to 
violate  due  process  in  Hawkins  v.  Bleakly,  243  U.S.  210  (1917).   The 
designation  of  a  state  fund  as  the  exclusive  source  of  financing  for  a 
workers'  compensation  system  was  upheld  in  Mountain  Timber  Co.  v.  State  of 
Washington,  243  U.S.  219  (1917). 

35.  368  F.  Supp.  1022  (W.D.  Pa.  1974)  aff 'd,  506  F.2d  1051  (3d  Cir.  1974). 

36.  298  Minn.  362,  215  N.W.2d  615  (1974). 

37.  310  So.  2d  4  (Fla.  1975). 

38.  Lowman  v.  Stafford,  226  Cal.  App.  2d  31,  37  Cal.  Rptr.  681,  684  (1964). 

39.  See  text  accompanying  note  31,  supra. 

40.  412  111.  179,  106  N.E.2d  124,  cert,  denied,  344  U.S.  837  (1952). 

41.  106  N.E.2d  at  130-31. 

42.  The  court  illustrated  this  point  with  a  hypothetical  example:   If  an  employee 
of  employer  A  were  injured,  in  the  course  of  his  employment,  by  employer 

B's  motor  bus,  the  employee  would  be  precluded  from  suing  B  if  B  were 
covered  by  workers'  compensation.   If  he  were  injured  instead  by  the  truck 
of  C,  a  farmer  not  covered  by  workers'  compensation,  he  could  bring  a  tort 
actXon  against  C.   Since  this  different  result  served  no  rational  purpose, 
the  court  held  that  it  was  an  arbitrary  classification  violative  of  due 
process  and  equal  protection.   Id.  at  133. 

43.  See  text  accompanying  note  39,  supra. 

44.  See  analysis  of  this  rule  discussion  of  deprivation  of  common  law  remedies 
in  Volume  III. 

45.  250  U.S.  400  (1919) . 

46.  280  U.S.  117  (1929) . 

47.  For  example,  Ferguson  v.  Skrupa ,  372  U.S.  726  (1963). 

48.  See,  supra  notes  36  and  37,  and  accompanying  text. 

49.  New  York  Central  R.R.,  supra  note  3  3;  Middleton  v.  Texas  Power  &  Light  Co., 
249  U.S.  152  (1919)  . 

50.  See,  supra  note  37. 


96 


51.  Report  of  National  Commission,  supra  note  29. 

52.  Malone  and  Plant,  supra  note  28  at  376. 

53.  2A  Larson,  supra  note  3,  §  72.50  at  14-95. 

54.  Note,  "Workmen's  Compensation — Washington's  Recent  Amendments:   Universal 
Mandatory  Coverage,  Liberalized  Benefits,  and  a  Controversial  Two-Way 
Plan,"  47  Wash.  L.  Rev.  717,  719  (1972). 

55.  Malone  and  Plant,  supra  note  28  at  373  and  580. 

56.  Report  of  National  Commission,  supra  note  29. 

57.  Post-accident  arbitration  is  a  proposal  which  appears  to  have  escaped 
substantial  scholarly  attention.   See  Remarks  of  Professor  Jerry  Phillips 
before  the  U.S.  Department  of  Commerce  Symposium  on  Products  Liability 

28  (1976) .   For  a  fuller  discussion  of  the  possibility  of  introducing 
arbitration  into  the  products  liability  field,  see  the  appropriate 
section  of  this  study. 

58.  O'Connell,  supra  note  1. 

59.  See  text  accompanying  notes  67-68,  infra. 

60.  O'Connell,  supra  note  1,  at  449,  n.62. 

61.  Id.  at  466. 

62.  Id.  at  441. 

63.  Id.  at  444. 

64.  Id.  at  440. 

65.  Id.  at  445,  n.45. 

66.  Supra  note  40. 

67.  302  N.Y.  545,  99  N.E.2d  882  (1951). 

68.  Western  Union  Telegraph  Co.  vs.  Cochran,  277  App.  Div.  625,  102  N.Y.S.2d 
65  (1951). 


97 


(2)       No-Fault 
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NO-FAULT 

I. 

Introduction 

Tort  litigation,  in  its  present  form,  is  cumber- 
some and  unsatisfactory  as  a  mechanism  for  providing  compen- 
sation to  the  victims  of  products-related  accidents.   The 
system  provides  no  compensation  at  all  for  many  injured 
people,  because  their  injuries  were  not  caused  by  manufac- 
turer negligence  or  product  defect.   These  victims,  however, 
are  in  no  way  morally  inferior  to  the  victims  of  defective 
products,  and  it  is  arguably  wrong  that  they  go  uncompensated. 
Even  as  for  successful  plaintiffs,  the  determination  of 

the  award  is  said  to  be  a  lottery,  producing  disparities  in 

2 

the  awards  to  claimants  with  basically  identical  injuries. 

The  tort  system  also  may  tend  to  prejudice  the 

defendant.   The  award  for  pain  and  suffering  is  certainly 

.  .   3 
open  to  criticism  and  the  size  of  these  awards  is  doubtless 

a  factor  in  the  current  products  liability  problem.   Nor  is 

the  unsuccessful  defendant  entitled  to  deduct  from  the  jury's 

verdict  that  amount  which  the  plaintiff  may  already  have  re- 

4  .  . 

ceived  from  collateral  sources.    It  might  be  better,  critics 

say,  to  reduce  pain  and  suffering  awards,  and  to  redistribute 
these  amounts  otherwise  so  awardable  (together  with  the  attor- 
neys fees  saved  by  eliminating  the  trial  of  such  damage  issues) 
to  injury  victims  who  otherwise  would  recover  little  or  nothing 
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5 
in  tort.    Under  such  a  "no-fault"  system  a  person  suffering 

an  injury  arising  out  of  his  use  of  a  product  would  be  entitled 

to  compensation  for  a  substantial  part  of  his  loss  from  a 

governmental  agency,  the  product's  manufacturer,  or  the  latter 's 

insurer.   This  right  to  compensation  would  arise  regardless 

of  whether  the  product  was  "defective,"  or  the  manufacturer 

had  been  negligent. 

No- fault  plans  share  several  other  characteristics. 
First,  when  a  no-fault  system  is  in  effect,  the  plaintiff 
is  barred— or  discouraged—from  bringing  a  tort  action 
against  the  defendant.   Second,  pain  and  suffering  is  elim- 
inated as  an  element  of  damages,  or  restricted  to  those  cases 
where  the  award  would  exceed  a  certain  threshold.   Third,  the 
plaintiff  recovers  medical  expenses  and  loss  of  income,  though 
the  latter  award  is  sometimes  subject  to  limitations.   Fourth, 
no-fault  plans  may  abolish  or  modify  the  collateral  source 
rule,  so  as  to  limit  the  recovery  of  medical  expenses  and 
lost  wages  to  those  amounts  not  already  covered  by  other  sources 

In  comparison  with  the  tort  system,  a  no-fault  system 
is  said  to  be  preferable  because  it  saves  the  expense  of  litigat- 
ing the  issues  of  product  defect  and  pain  and  suffering  damages; 
moreover,  in  most  cases  attorneys'  fees  will,  it  is  hoped,  be 
eliminated  entirely,  so  that  money  spent  by  a  manufacturer  for 
liability  insurance  will  end  up  in  the  victim's  own  pocket, 
and  not  in  his  lawyer's.    Under  a  no-fault  system,  many 
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persons  who  have  no  cause  of  action  in  tort  can  be  compensated 
for  their  injuries.   The  no-fault  approach  hopes  to  get  money 
into  the  hands  of  accident  victims  promptly,  when  they  need 
it,  discouraging  malingering  and  eliminating  the  extra  losses 
which  the  victims  might  otherwise  suffer  due  to  delay.   The 
abolition  or  limitation  of  pain  and  suffering  awards  and  of 
the  collateral  source  rule  should  greatly  reduce  the  burden 
on  defendants,  whether  in  the  form  of  adverse  judgments,  settle- 
ments, or  insurance  premiums. 

For  these  and  other  reasons,  the  no- fault  approach 
has  been  urged  by  its  proponents  as  a  remedy  for  the  problems 
in  the  products  liability  field. 

II. 

Assessment 

Products  no-fault  must  be  regarded  as  a  long-term  re- 
sponse to  the  products  liability  problem  and  not  as  a  short-term 
solution  to  the  alleged  products  liability  problem.   No-fault 
raises  some  serious  social  policy  issues.  Allowing  manufacturers 
to  take  advantage  of  an  accident  victim's  collateral  insurance 
coverage,  barring  a  victim's  right  to  recover  for  his  pain  and 
suffering  and  preventing  a  victim  from  having  his  day  in  court 


•See  note,  page  i. 
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to  sue  the  tortfeasor  are  all  significant  modifications  of 
existing  law.   A  problem  of  unknown  extent  and  duration  does 
not  justify  so  drastic  a  remedy. 

Beyond  the  social  policy  considerations,  there  are 
some  very  practical  problems  in  instrumenting  any  of  the  no- 
fault  models  studied.   No-fault  in  the  absence  of  legislation 
is  of  doubtful  legal  viability  and  would  require,  at  the  very 
least,  years  of  judicial  construction  to  be  fully  developed. 
For  manufacturers  who  distribute  their  products  in  different 
states,  no  appreciable  benefits  from  state-enacted  no-fault 
would  occur  until  at  least  several  states  had  enacted  such 
schemes.   Until  then,  there  would  be  little  incentive  to 
make  use  of  an  elective  no-fault  plan. 

Before  one  can  determine  whether  the  no-fault  risk 
is  insurable  (whether  insurers  have  sufficient  loss  information 
to  set  rates) ,  one  must  explain  what  classes  of  events  will 
be  made  compensable.   No-fault  proponents  have  not  yet  clearly 
done  this.   Also,  it  seems  reasonable  to  assume  that  consumers 
will  not  be  willing  to  spend  much  more  for  a  no-fault  product 
as  compared  to  a  tort-law  product.   Therefore,  an  elective  no- 
fault  law  will  not  substantially  increase  the  dollar  volume  of 
the  premium  pools  available  for  distribution  and  any  net  savings 
will  only  come  from  reductions  in  adjustment  and  litigation 
expenses.   Data  concerning  the  expected  size  of  this  net  saving 
is  not  yet  available.   Sophisticated  estimates  should  be  made 
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before  any  legislature  enacts  elective  no-fault. 

It  has  been  suggested  that  compulsory  no-fault  would 
be  less  economical  than,  and  probably  inferior  to,  a  New  Zealand- 
type  plan.   Elective  no-fault  will  do  relatively  little  to  in- 
crease the  percentage  of  accident  losses  currently  being  spread 
by  insurance.   The  benefits  of  elective  no- fault  do  not  appear 
to  be  worth  the  "justice"  costs  of  the  bizarre  inequalities 
of  treatment  for  accident  victims  that  it  will  entail. 

III. 

Models 

A.   Analogous  Models  from  Other  Fields 

1.   No-Fault  Automobile  Insurance 

No-fault  automobile  insurance  has  not  yet  been  in 
existence  long  enough  to  permit  an  assessment  of  its  accomplish- 
ments and  failures.   Automobile  no-fault,  like  the  proposals 
for  product  no-fault,  was  in  part  a  response  to  the  expenses 

and  delays  of  the  tort  system,  and  its  failures  to  compensate 

9 
victims  of  accidents  not  caused  by  anyone's  negligence. 

Automobile  no- fault's  appeal  also  rested,  in  part,  on  the  fact 

that  defense  of  a  routine  automobile  case  was  so  costly  that 

claimants  would  force  insurers  to  settle  with  them,  since 

settlement  was  cheaper  than  defending  the  claim.     Automobile 

no-fault  plans  were  aimed  at  eliminating  small  pain  and 

suffering  awards,  and  using  the  money  formerly  devoted  to 

paying  and  litigating  them  for  new  first-party  accident  insurance 
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for  all — coverage   which  it  was  hoped  would  result  in  prompt 
payment  without  need  for  suit. 

The  political  appeal  of  automobile  no-fault  was 
preserved  by  leaving  all  the  really  serious  injuries  to  be 

paid  for  under  the  old  tort  system.  This  feature,  which  was 

12 
necessary  to  prevent  a  doubling  of  premiums,    left  the  most 

pitiful  victims  of  the  tort  system  almost  as  badly  off  as 

13 
before.     Also  included,  to  keep  premiums  down,  were  re- 

14 
strictions  on  the  collateral  source  rule.     Thus,  workers 

are  obliged,  under  some  automobile  no-fault  plans,  to  use 

up  their  sick  pay  before  they  can  draw  on  their  no-fault 
15 


coverage 


Automobile  liability  insurance  paid  out,  in  benefits. 


1  c 

perhaps  55  cents  to  60  cents  of  the  premium  dollar.     Of  that 

amount,  no-fault  proponents  said  that  perhaps  10  cents  went  to 

17 
claimants'  attorneys  and  45  cents  to  the  claimants  themselves. 

It  remains  to  be  seen  whether  the  costs  of  administering  the 

no-fault  claims  will  result  in  a  larger  share  of  the  premium 

dollar  going  to  the  accident  victims.   Under  the  bizarre  1971 

1 8 
Massachusetts  experience,  this  did  not  seem  to  have  happened. 

On  the  other  hand,  it  would  appear  as  a  matter  of  common  sense 

that  some  extra  administrative  cost  would  arise  whenever  one 

moves  from  paying  a  small  number  of  relatively  large  claims 

to  paying  a  larger  number  of  small  claims.   This  extra  cost 

could  arguably  be  described  as  the  price  which  must  and  should 
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be  paid  to  put  the  dollars  where  they  are  most  needed. 

In  any  case,  the  great  variations  in  the  difficult 

state  automobile  no-fault  plans  make  it  difficult  to  generalize 

19 
about  their  merits.     Congress  has  recently  declined  to  impose 

20 
automobile  no-fault  on  all  of  the  states,    and  by  the  time  the 

next  Congress  considers  it,  there  may  be  enough  data  from  the 

states  to  determine  whether  no-fault  is  really  better  than  a 

fault  system,  for  example,  with  mandatory  first-party  insuxance 

for  all  drivers  (to  cover  their  short-term  medical  bills  and 

lost  wages),  and  small-claims  courts,  to  dispose  inexpensively 

21 
of  the  smaller  tort  claims. 

2 .   Difference  Between  Workers'  Compensation 
No-Fault  Automobile  Insurance,  and  a 
No-Fault  Approach  to  Products  Liability. 

The  products  no-fault  problem  differs  from  the  workers' 

compensation  one,  and  from  the  automobile  no- fault  one,  in 

several  ways.   Let  us  list  a  few: 

(1)  Automobile  no-fault  plans,  at  least  in  their  present 
form,  are  aimed  at  small  claims.   But  present-day  concern  over  the 
problem  in  the  products  field  is  apparently  focused  on  the 
problem  posed  by  the  large,  spectacular  awards,  and  not  on  the 
small  ones. 

(2)  Automobile  no-fault  is  first-party  insurance; 

22 

products  no-fault  would  be  third-party  insurance.     While  one  may 

politely  demur  from  the  view  that  insurance  companies  are  eager 

23 
to  make  just  settlements  with  their  own  customers,    one  may 

still  agree  that  third-party  insurers  will  be  somewhat  less  eager 

to  make  just  settlements  than  first-party  insurers  would  be. 
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(3)  Many  of  the  small  losses  to  be  covered  by 
automobile  no-fault  were  already  insured  against  by  third-party 

policies;  insurance  actuaries  also  had  statistics  on  the  probable 

24 
number  of  new  claims  which  might  arise.    Products  no-fault  is 

much  more  of  a  leap  into  the  unknown,  because  the  statistics  on 

expected  loss  experience  are  not  good.   Further,  the  new  claims 

may  require  large  increases  in  the  existing  coverage, at  least  in 

some  fields. 

(4)  No-fault  products  insurers,  like  workers' 
compensation  and  automobile  no- fault  insurers,  will  have  to 
contact  the  victims  and  verify  their  demands  for  reparations. 
But  the  great  geographic  dispersion  of  claimants  may  make 
claims  servicing  more  costly  in  the  products  case.   And,  if 
the  insurer  is  not  made  conspicuous  and  accessible,  victims — 
particularly  the  less  educated— may  be  discouraged  from  pressing 
all  but  the  largest  claims. 

Furthermore,  products  no-fault  insurers  will  be 
bargaining  face-to-face  with  injured  claimants,  some  of 
whom  are  uneducated  and  illiterate.   This  is  also  true  in 
worker's  compensation,  but  the  no-fault  claimant  will  not 
have  the  benefit  of  the  kind  of  administrative  review  which 
most  injured  workers  now  have,  nor  the  practical  assistance 
which  unions  often  afford  to  compensation  claimants. 

(5)  The  compensable  events  to  which  no-fault  liability 
is  applied  in  workers'  compensation  or  automobile  no-fault 

are  fairly  clearly  defined.   Under  the  former,  coverage 
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generally  extends  to  accidents  occurring  during  the  course 
of  employment;  under  the  latter,  to  accidents  arising  out  of 
the  ownership,  use,  or  maintenance  of  a  motor  vehicle. 

The  scope  of  no-fault  products  liability,  however, 
is  not  as  susceptible  to  clear  definition. 

It  is  relatively  easy  to  tell  that  an  accident 

has  occurred  and  that  a  personal  injury  was  caused  by  it. 

25 

Hence,  a  scheme,  such  as  the  New  Zealand  one  discussed  infra, 

in  which  the  government  makes  payment  for  all  losses  due  to 
accidental  injuries,  will  not  give  rise  to  extended  litigation, 
over  the  issue  of  whether  a  compensable  event  has  occurred. 

Under  a  scheme  of  private  insurance  coverage  of 
no-fault  risks,  however,  payment  of  compensation  to  an  accident 
victim  must  necessarily  be  preceded  by  a  decision  as  to  which 
insurer  will  do  the  paying.   No-fault  proponents  say  that 

payment  should  be  made  by  the  insurer  covering  the  insured 

2  6 

manufacturer  whose  product  "caused"  the  injury. 

This  creates  enormous  uncertainty  as  to  scope  of 
coverage,  which  will  have  to  be  resolved  either  prospectively, 
by  extremely  detailed  coverage  exclusions  (as  in  the  small 
print  of  many  existing  insurance  policies)  or  ex  post  facto, 
in  the  course  of  litigation. 

When  a  judge  determines  that  injury  X  was  "caused" 
by  condition  Y,  he  is  saying  two  things.   First,  he  says  that 
"but  for"  Y,  X  would  not  have  happened  (or  at  least,  that 
Y  was  a  "substantial  factor"  in  bringing  X  about).   Second, 
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he  says  that  given  that  either  of  the  above-mentioned  tests 
is  satisfied,  the  nature  of  the  causal  link  is  consistent 
with  the  law's  policy  of  imposing  liability  in  that  class 
of  cases.   No-fault  liability  could  not  be  reasonably 
fixed  by  employing  the  "but  for"  or  substantial  factor  tests 
alone.   A  court  must  have  resort  to  policies  of  inclusion 

and  exclusion  represented,  in  "fault"  cases,  by  the  label 

27 

of  proximate  cause,    and  in  contract  cases,  by  that  of 

2  8 

Hadley  v.  Baxendale    foreseeability . 

A  third  standard  would  have  to  be  evolved  in 
no-fault  cases.   No-fault  advocates  do  not  want  that  standard 
to  be  misuse  of  the  product,  or  unreasonable  defect,  for 

two  reasons.   First,  they  want  reparations  to  be  paid  to 

29 

all  victims,    even  misusers,  and  even  those  in;]ured  by  non- 
defective  products.   Second,  they  realize  that  the  expense 
of  litigation  cannot  be  minimized  if  issues  of  misuse  or 

unreasonable  defect  are  left  in  the  law  as  preconditions  to 

30 
liability. 

But  it  is  not  enough  for  no-fault  proponents  to 
exclude  from  coverage  intentional  injuries  which  the  product, 
user  inflicted  on  himself.   Some  other  standard  of  exclusion 
is  needed,  unless  shoe  manufacturers  are  to  be  made  potentially 
liable  for  all  outdoor  injuries  to  shod  pedestrians. 

Since  no-fault's  philosophy  is  (more  or  less) 
to  pay  as  many  as  possible,  a  court  may  have  problems  in 
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deciding  who,  if  anyone,  is  to  be  deprived  of  recovery 
on  no-fault  "policy"  grounds.   More  importantly,  the 
administrative  cost  of  no-fault  will  depend  on  devising  a 
standard  clear  enough  to  discourage  litigation  over  coverage. 

(6)  The  evidentiary  problems  in  no-fault  products 
cases  may  be  somewhat  higher  than  in  workers'  compensation  or 
automobile  no-fault  cases.   Accidents  will  often  occur  in  the 
home,  or  in  some  other  relatively  private  place,  and  under  an 
elective  no-fault  scheme  a  significant  number  of  injured 
persons  may  well  ascribe  their  injuries  to  the  manufacturer 
of  insured  Brand  A,  rather  than  the  actual  cause  of  their 
harm,  uninsured  Brand  B,  when  A  and  B  are  similar  products 
and  either  could,  in  fact,  have  been  the  one  that  caused 

the  accident.   If  the  size  of  the  potential  no-fault  liability 
is  high,  there  may  be  significant  litigation  expenses  arising 
from  the  doubts  of  insurers  that  the  claimant' s  injuries  were, 
indeed,  caused  by  the  insured  products. 

(7)  The  existing  tort  system  is  not  only  a  compensation 
system.   It  is  also  a  system  of  ritual  inquiry  into  the  moral 
blameworthiness  of  the  human  conduct  which  precedes  personal 
catastrophes.   No-fault  by  its  very  nature  eliminates  this 
inquiry,  and  takes  away  from  the  accident  victim  the  opportunity 
to  force  the  "villain"  responsible  for  the  loss  to  account 

for  his  conduct  in  a  public  forum.   This  involves  a  sociological 
or  social-psychological  cost  which,  though  not  quantifiable,  is 
nevertheless  real,  and  may  be  substantial. 
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This  cost  is  probably  not  high  in  the  case  of 
automobile  no-fault,  because  the  right  to  sue  in  tort  is 
generally  unimpaired  by  the  use  of  thresholds  in  serious 
cases,  because  the  public  probably  perceives  most  automobile 

accidents  as  random  bad  luck,  jeopardizing  more  or  less 

31 
equally  the  lives  of  all  of  those  involved,    and  because 

criminal  sanctions  are  available— and  are  in  fact  widely 

used — to  supply  the  retributive  element  which  no-fault 

lacks. 

In  the  context  of  workplace  injuries,  it  is 
true  that  workers'  compensation  deprives  the  employee  of  the 
opportunity  of  bringing  a  negligent  employer  to  account. 
But  the  worker  at  least  has  some  awareness  of  the  dangers 
surrounding  him  and,  through  collective  bargaining  procedures, 
some  opportunity  to  exercise  control  over  his  situation  and  to 
call  negligent  employers  to  task. 

The  situation  is  arguably  different  in  the  products 
liability  area.   First,  there  will  rarely  be  any  real  likelihood 
of  criminal  law  inquiries  into  the  conduct  of  manufacturers. 
Second,  the  non-workplace  accident  sufferer — a  defective 
pharmaceutical  drug  victim,  for  example — often  has  neither  an 
awareness  of  the  dangers  of  the  product  nor  any  control  over 
them. 

(8)  Elective  products  no-fault  would  raise  problems 
of  public  acceptance  not  confronted  by  either  automobile 
no-fault  or  workers'  compensation,  neither  of  which  is, 
for  all  practical  purposes,  "elective"  on  the  part  of  the 
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potential  agent  of  injury.  There  might  be  considerable 
resistance  to  the  idea  of  permitting  manufacturers  to  determine, 
on  a  very  selective  basis,  their  own  limits  of  liability. 
Also,  under  an  elective  no-fault  system  the  public  might 
well  wonder  why  persons  apparently  identically  situated  are 
given  widely  varying  compensation  according  to  whether  the 
agent  of  their  injury  is  a  no-fault  or  a  tort  product.   Two 
boys  may  walk  in  the  woods  in  the  hunting  season,  side  by 
side.   They  are  fired  on  by  two  duck  hunters,  who  were  aiming 
at  ducks  that  rose  behind  the  boys   and  failed  to  notice 
the  youngsters.   One  shotgun  was  a  no-fault  weapon,  the  other 
was  not.   One  boy's  family  receives  $500,000  in  medical  care. 
The  other  receives  nothing  and  is  rendered  destitute.   The 
result  seems,  if  anything,  more  arbitrary  than  that  of  the 
tort  system  itself.   Also,  under  the  particular  O'Connell 
proposal  a  person  who  is  disabled  by  a  products-related  injury 
would  be  limited  to  a  small  income  of  not  more  than  $10,400 

per  year,  even  if  this  allotment  were  far  less  than  what  he 

32 
had  been  earning  at  the  time  of  his  injury.     A  cripple  who 

managed  to  earn  anything  would  have  it  taken,  dollar  for  dollar, 

from  his  allotment.   Furthermore,  a  cripple  who  refused  to  work 

at  any  job  within  his  powers  (however  unrelated  to  his  training 

33 
and  interests)  would  have  his  allotment  similarly  reduced. 

Such  a  program  does  not  seem  well  calculated  to  win  popular 

favor. 
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B.   Models  in  the  Field  of  Products  Liability. 

1.   New  Zealand's  Accident  Compensation  Plan 

In  1974,  New  Zealand  abolished  workers'  compensation 
and  tort  actions  for  personal  injuries  arising  from  all  accidents 

(not  just  those  arising  from  products)  and  substituted  a 

34 
government-run  system  of  reparations  payments.     The  administer- 
ing agency  investigates  claims  and  makes  awards  which  cover 
medical  payments,  a  part  of  wage  loss,  and  a  strictly  limited 
allowance  for  major  pain  and  suffering.   The  scheme  is  financed 
by  three  separate  funds:  a  tax  on  employers  paying  for  employment- 
related  injuries,  a  tax  on  drivers  for  automobile  injuries, 
and  general  tax  revenues  for  all  other  injuries.   Some  provision 
is  made  for  differential  tax  rates  for  different  industries 

and  different  loss  experience  within  an  industry.   It  is  too 

35 
early  to  appraise  the  operation  of  the  New  Zealand  experiment, 

or  to  pronounce  upon  the  reasons  why  it  could  or  could  not  be 

transplanted  here.     As  between  a  government-run  program 

of  universal  no-fault   and  the  private  insurance  schemes 

of  O'Connell  and  Freedman  (discussed  below),  we  are  told  that 

political  realities  do  not  permit  us  to  consider  the  adoption 

of  the  former.   Our  choice,  it  is  said,  must  be  between 

elective  no-fault  and  a  continuation  of  the  present  tort 

37 

system. 

It  may  briefly  be  said,  however,  that  New  Zealand's 
adoption  of  its  compensation  scheme  was  based  on  criticisms 
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of  the  tort  system  which  parallel  those  of  the  American 

38 
advocates  of  private  no-fault  insurance.     A  public, 

rather  than  a  private,  plan  has  been  adopted  because  it  was 

feared  that  private  distribution  of  reparations  would  be 

inefficient  and  costly,  and  would  lead  to  the  disallowance 

of  many  meritorious  claims. 

2.   The  O'Connell  Elective  No-Fault 
Proposal. 

In  contrast  to  a  government   Ian,  Professor 

Jeffrey  O'Connell  of  the  University  of  Illinois  has  recently 

suggested  that  manufacturers  and  suppliers  of  goods  here  be 

permitted  (although  not  required)  to  immunize  themselves 

from  tort  liability  caused  by  their  products,  and  accept, 

instead,  a  duty  to  make  limited  payments,  without  regard  to 

fault  of  any  kind,  to  persons  injured  by  the  use  of  such 

40 
products . 

Such  no-fault  payments  will  extend  to  the  full  lost 

wages  of  the  injured  person,  subject  to  a  ceiling  of  $200 

per  week,  and  also  to  a  reduction  of  up  to  15%  if  the  no-fault 

41 
benefits  were  free  from  income  tax.    Lost  wages  would  be 

reduced  by  any  sums  actually  earned  (at  any  employment)  by  the 

injured  person,  and  by  any  sums  which  he  might  have  so  earned 

42  43 

but  refused  to  do.    Medical  expenses  would  also  be  covered 

44 
(as  would  funeral  costs,  up  to  a  ceiling  of  $500). 
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All  of  the  above  coverages  would  be  excess  coverage, 
with  sick  pay,  health  insurance  benefits,  workers'  compensation 

and  other  similar  payments  received  by  or  due  to  the  victim 

45 
being  deducted  from  the  victim's  no-fault  claim. 

The  no-fault  payments  would  fall  due  as  the  victim's 

46 
wage  losses  or  medical  bills  accrued,    and  the  no-fault 

obligor  (or  his  insurer)  would  be  subjected  to  18%  interest 

on  all  due  and  unpaid  portions  of  the  loss  (in  order  to 

47 
encourage  prompt  payments) .     A  reparations  obligee  faced  with 

a  recalcitrant  obligor  would  have  to  sue  in  the  regular  courts, 

but  would  be  entitled  to  reasonable  attorneys'  fees  if  he 

48 
prevailed.     (If  he  prevailed  on  part  of  his  claim,  but 

the  court  deemed  another  part  of  his  claim  fraudulent  or 

grossly  excessive,  the  court  could  reduce  the  allowance  of 

fees.)^5 

The  reparations  obligor  and  the  obligee  may  reach  an 

unsupervised  out-of-court  lump-sum  or  installment  settlement, 

if  the  obligee's  expected  net  loss  is  $2,500  or  less;  if  it 

exceeds  that  figure,  court  approval  of  the  settlement  is 

•   ^  50 
required. 

O'Connell's  scheme  bars  absolutely  the  right  of 

the  victim  to  receive  compensation  for  his  pain  and  suffering 

(except  as  this  may  cause  unemployability)  whenever  the 

no-fault  obligor  elects  to  extend  his  maximum  liability  to 

51 
accident  victims  to  $500,000  of  no  fault  benefits.     If 

the  no- fault  election  sets  a  lower  limit  on  the  obligor's 
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potential  exposure,  the  victim  retains  his  tort  right  to 

sue  for  pain  and  suffering,  but  any  award  he  wins  in  such  a 

52 
case  will  be  reduced  by  the  ceiling  on  no-fault  benefits. 

Thus,  if  the  electing  manufacturer  offers  up  to  $500,000  in  no- 
fault  benefits,  a  product  user  suffering  $30,000  in  medical 
costs,  of  which  $20,000  were  covered  by  health  insurance,  and 
no  wage  loss  (because  the  victim  was  retired) ,  and  pain  and 
suffering  valuated  at  $500,000,  would  be  eligible  for 
$10,000  in  medical  benefits,  no  compensation  for  (nonexistent) 
wage  loss,  and  no  recovery  for  pain  and  suffering.   If  the 
manufacturer  had  elected  no-fault  coverage  with  a  ceiling  of 
$5,000,  the  victim  (if  otherwise  entitled  to  recover  in  tort, 
under  the  facts  of  the  case)  would  recover  $495,000  in  pain  and 
suffering,  and  $25,000  in  medical  bills,  in  his  tort  action. 
(From  this  would  have  to  come  attorneys  fees  and  legal 
expenses.)   He  would  also  recover,  under  the  no- fault  election, 
$5,000  in  medical  loss  (i.e. ,  up  to  the  ceiling  of  the  no-fault 
election) . 

As  the  adjustment  of  medical  bills  in  the  above 
example  shows,  the  victim  also  retains  his  right  to  sue  in  tort 
for  economic  loss  in  excess  of  the  maximum  no-fault  ceiling 

set  by  the  manufacturer's  election,  with  his  recovery  for 

53 
such  economic  loss  reduced  by  the  no-fault  ceiling.     While 

in  the  above  example  the  no-fault  ceiling  also  was  the  amount 

of  no-fault  benefits  received,  this  will  not  always  be  the 
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case.   Thus,  a  physician  with  a  weekly  income  of  $1,000.00 
might  be  disabled  for  53  weeks  because  of  a  product  defect 
for  which  tort  liability  would  be  provable,  but  for  which 
product  a  no-fault  election  with  a  $52,000  ceiling  had  been 
made.   Assuming  that  the  doctor's  medical  and  hospital 
expenses  had  all  been  paid  by  health  insurance,  the  no- fault 
manufacturer  would  pay  out  the  $200  weekly  ceiling  for  52  weeks, 
or  $10,400,  in  no-fault  wage  reparations.   The  doctor  would 
retain  his  tort  law  right  to  sue  for  his  economic  loss  of 
$53,000,  less  the  $52,000  no-fault  ceiling,  or  $1,000. 
Therefore,  his  total  recovery  for  economic  loss  would  be  that 
$1,000  plus  $10,400  in  no-fault,  or  $11,400,  less  the  costs 
of  the  tort  litigation. 

Professor  O'Connell  has  suggested  that  even  in 
the  absence  of  enabling  legislation,  manufacturers  can  replace 
their  tort  liability  with  no-fault  liability  by  setting 

out  their  no-fault  plans  on  the  product  packages,  as  a  sort 

54 
of  warranty.     In  his  estimation,  such  no-fault  plans,  if 

reasonably  drawn,  would  be  enforced  by  the  courts  as  reasonable 

55 
contractual  modifications  of  tort  liability.     He  has  also 

suggested  that  manufacturers  of  capital  goods  which  cause 

workplace  injuries  induce  employers  and  collective  bargaining 

agents  to  consent  to  the  goods-supplier's  substitution  of  no-fault 

for  tort  liability.   Such  consent,  if  incorporated  in  collective 

bargaining  agreements,  might,  O'Connell  suggests,  take  the 

right  to  recover  in  tort  from  both  the  workers  in  the  bargaining 
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units  affected,  and  their  wives  and  dependants. 

Because  manufacturers  and  insurers  have  expressed 
doubts  about  the  large  and  uncertain  potential  liabilities 
which  no-fault  might  entail,  and  because  others  have  questioned 
whether  the  decision  to  go  from  tort  to  no-fault  should  be 
left  solely  with  the  electing  manufacturer,  O'Connell  has 
recently  suggested  that  a  government  agency  could  be  set  up 
to  provide  insurance  which  private  indemnitors  might  be  hesitant 

to  write,  and  to  protect  the  accident  victims  from  no-fault 

57 
elections  which  might  be  designed  to  operate  unfairly. 

O'Connell  has  also  recognized — but  rejected — 

the  possibility  of  legislation  which  would  oblige  all  or 

certain  classes  of  manufacturers  to  switch  from  tort  to 

^      14-  58 
no-fault. 

The  legal  basis  for  a  warranty's  efficacy  in 

limiting  the  tort  cause  of  action  of  anyone  not  in  privity 

with  the  manufacturer  or  his  representative  is  not  made  clear 

by  Professor  O'Connell.   He  does  not  explain,  for  example, 

why  someone  who  buys,  and  is  injured  by,  a  defectively  designed, 

second-hand  electric  toaster,  should  have  his  tort  rights 

against  the  manufacturer  cut  off  because  of  something  written 

on  a  package  which  he  never  saw.     Likewise  unexplained, 

to  take  another  example,  is  why  the  father  of  a  retarded 

child  who  buys  an  electric  blanket  for  him,  should,  by  his 

purchase  of  a  blanket  in  a  box  with  a  warranty  printed  on  it, 

be  able,  in  the  absence  of  enabling  statutes,  to  cut  off  his 
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child's  cause  of  action  for  burns  caused  by  a  product 
defect.     These  hypothetical  cases,  by  no  means  far-fetched, 
illustrate  apparent  difficulties  with  the  O'Connell  suggestion 
of  contractual  no-fault. 

The  limitation  on  liability  in  the  case  of  the 
purchaser  himself  stands,  it  is  true,  on  a  somewhat  stronger 
footing.   But   even  there  it  is  certainly  subject  to  doubt, 
and  a  manufacturer  rash  enough  to  print  it  on  a  million  packages 
might  find  the  courts  enforcing  his  no-fault  promise  against 

him  whenever  those  without  tort  claims  demanded  that  he 

62 
honor  it,    while  refusing  to  enforce  it  where  to  do  so 

would  deprive  a  plaintiff  with  a  valid  tort  claim  of  the  right 

to  recover  substantial  pain  and  suffering  damages. 

In  short,  contractual  no-fault  in  the  absence  of 

statute  may  be  an  interesting  theoretical  solution  to  the 

products  liability  problem,  but  it  is  unlikely  to  gain 

acceptance.   Manufacturers  purchasing  liability  insurance 

coverage  now  and  selling  their  products  in  fifty  states 

will  hardly  do  so  on  the  basis  of  guesses  as  to  how  hundreds 

of  courts,  over  the  next  decade  or  two,  will  react  to  such 

a  contractual  innovation. 

3.   The  Freedman  Elective  No-Fault  Proposal. 
Another  no-fault  plan — of  a  very  different  sort — 
has  been  suggested  by  New  York  attorney  Warren  Freedman. 
Freedman  proposes  that  manufacturers  offer  consumers  (via 
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warranty  announcements  on  packages)  an  option  to  sue  in 
tort  or,  alternatively,  to  accept  up  to  $5,000  in  reparations 
payments  for  "foreseeable"  injuries  caused  by  the  product, 
without  compensation  for  pain  and  suffering.     In  cases 
in  which  out-of-pocket  losses  and  wage  losses  exceeded 
$5,000,  and  in  which  death,  disfigurement,  dismemberment 
or  permanent  disability  had  occurred,  awards  for  pain  and 
suffering  would  be  made.   All  disputes  would  be  resolved  by 
binding  arbitration,  and  all  payments  received  by  the  injured 
party  from  collateral  sources  would  be  subtracted  from  amounts 
otherwise  payable  to  him. 

The  injured  party's  election  to  sue  in  tort  or, 
alternatively,  to  accept  the  no-fault  package,  would 

C  A 

apparently  be  made  after  the  injury  had  occurred. 

C.   Economic  Evaluation  of  a  No-Fault  System  in  the  Products 
Liability  Field. 

1.   No-Fa^ult's  Effect  on  Accident  Avoidance  by 
the  Product  Manufacturer. 

Professor  O'Connell  does  not  claim  that  his  proposal 

will  necessarily  increase  the  manufacturer's  incentive  to 

incorporate  safety  features  in  his  products,  but  insists 

that  until  and  unless  evidence  is  adduced  to  prove  the 

deterrent  effect  of  the  tort  system  upon  bad  design  or 

manufacture,  it  cannot  be  supposed  that  a  no-fault  scheme 

would  reduce  safety  incentives. 
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In  principle,  tort  recoveries  under  existing  law 
almost  always  involve  accidents  which  could  have  been  averted 
by  reasonable  expenditures  on  the  manufacturer's  part. 
The  only  sums  paid  out  by  the  manufacturer  (or  his  insurer) 
which  do  not  represent  the  costs  of  the  defect  are  those  paid 
to  the  attorneys  (and  others)  who  conduct  the  defense  of 
the  suit. 

The  manufacturer  who  pays  his  own  tort  judgments 
thus  has  an  incentive  to  make  his  product  safer,  so  long  as 
the  cost  of  the  safety  features  is  less  than  the  expected 
reduction  in  tort  liability  damages. 

A  manufacturer  who  carries  full  products  liability 
insurance  coverage  has  such  an  incentive,  however,  only  if 
his  insurance  rates,  or  his  ability  to  procure  and  maintain 

coverage,  reflect  his  loss  experience,  or  the  loss  potential 

67 
of  his  product  as  evaluated  by  the  insurer. 

Under  a  no-fault  plan  this  incentive  to  increase  the 
safety  of  the  product  would  not  be  as  strong,  since  while 
some  of  the  damages  paid  out  could  be  avoided  by  redesigning 
the  machine  or  improving  plant  quality  control  procedures, 
some  of  the  damage  (roughly  speaking,  the  no-fault  increment) 
could  not  be  avoided  by  any  commercially-acceptable  redesign 
or  any  tightening  of  quality  control. 

More  to  the  point,  O'Connell's  plan  deprives  the 
victims  of  product  defect  of  their  pain  and  suffering 
damages.   Consequently,  safety  engineering  features  which  cost 
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the  manufacturer  more  than  the  "no-fault"  damages  recoverable 
by  these  victims,  but  less  than  the  damages  they  could  have 
recovered  at  common  law,  will  now  (in  theory)  be  removed 
from  future  models  of  the  product.   Unless  one  arbitrarily 
assumes  that  no  portion  of  pain  and  suffering  is  "real"  loss, 
this  result  seems  economically  unfortunate. 

Finally,  the  abolition  of  the  collateral  source 
rule,  while  it  may  please  manufacturers  by  artificially 
reducing  their  insurance  costs,  will  also  discourage  safety 
precautions  by  them.   If  automobile  industry  workers  have 
full  medical  benefits  and  life-long  sick  leave,  the  self- 
insuring  vendor  who  sells  no-fault  hot  dogs  at  the  plant 
gate  has  little  reason  to  take  care  in  their  manufacture. 

Of  course  the  above  considerations  do  no  more 
than  show  that  the  manufacturer's  incentive  for  safety 
is  somewhat  reduced  under  a  no- fault  plan.   They  do  not  begin 
to  demonstrate  that  the  greater  tort-law  incentives  had  any 
discernible  practical  impact,  or  (even  if  they  did)  that 

these  stimuli  to  safety  could  not  be  satisfactorily  replaced 

6  8 
in  a  no-fault  world,  by  safety  regulations  or  tax  incentives. 

2.   The  User's  Incentive  to  Avoid  Accidents. 
Insofar  as  product  users  are  concerned,  it  is 
difficult  to  believe  that  no-fault  coverage  will  make  them  more 
diligent  to  avoid  injuries.   So  far  as  their  own  injuries  are 
concerned,  it  may  also  be  doubted  that  insurance  will  make 
them  less  careful  than  they  are  now. 
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Product  users  whose  activities  produce  a  risk  of 
harm  for  others  may  perhaps  feel  a  bit  less  inclined  to  be 
careful  if  their  victims  are  insured,  if  the  insured  victims 
receiving  no-fault  benefits  will  not  bother  to  sue  the 

tortfeasors,  and  if  the  no-fault  obligors  (who  are  not 

69 
subrogated  to  the  pain  and  suffering  claims   )  will  not  do 

so  either. 

3.   No-Fault's  Impact  on  Accident  Costs 
and  Loss-Spreading. 

Setting  aside  loss  prevention,  the  no-fault 
plan  will  clearly  spread  the  loss  of  some  accidents  whose  cost 
is  now  borne  largely  by  the  victims  themselves. 

Such  insurance  not  only  distributes  money  from  the 

numerous  lucky  (or  careful)  to  the  few  accident  victims,  thus 

70 
arguably  increasing  the  sum  of  human  happiness,    but  also 

may  reduce  the  absolute  size  of  the  loss,  since  the  typical 

accident  victim  may  lack  the  financial  resources  to  minimize 

his  long-term  losses  by  prompt  short-term  payments  for  medical 

care  and  rehabilitation,  by  short-term  mortgage  payments  which 

avoid  foreclosure  on  his  home  and  its  sale  at  sacrifice  prices, 

and  so  forth. 

But  it  is  difficult  to  accept  the  view  that  this 

loss-spreading  should  extend  to  all  those  who  buy  the  product 

causing  the  injury  and  to  no  others.   In  cases  involving 

product  misuse  or  user  negligence,  the  loss-sustaining  population 

selected  by  no-fault  (the  buyers  of  the  product,  in  the  case 

of  a  self-insuring  manufacturer)  will  be  a  group  without  any 
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reasonable  relation  to  the  loss.   Surely,  a  more  equitable 
method  of  loss-bearing  is  to  be  preferred.   On  the  other 
hand,  it  may  be  that  the  practical  importance  of  this  strange 
loss-spreading  will  be  slight,  because  broad  reinsurance 
will  be  written  for  distributing  the  no-fault  risks  over 
very  wide  populations,  and  because  the  cost  of  no-fault  in- 
surance premiums  will  be  only  a  sliver  of  one  percent  of 
sales  revenues. 

4.   The  Transfer  Cost  Savings  of  No-Fault 

The  issues  on  which  tort  liability  depend,  in  prod- 
ucts cases,  are  often  difficult  and  technical.   Investigating 

71 
and  litigating  them  are  said  to  consume  vast  sums  of  money 

which  would  be  better  spent  paying  accident  victims  or  effect- 
ing a  reduction  in  products  liability  premiums.  The  allowance 
of  pain  and  suffering  damages  is  likewise  asserted  to  be  the 

cause  of  a  great  deal  of  legal  expense  in  reaching  settlements 

72 
or  verdicts.     The  need  for  litigation  and  high  attorneys' 

fees  in  a  products  case  force  virtually  all  plaintiffs  to 

hire  lawyers  on  a  contingent- fee  basis.   This  greatly  reduces 

the  value  of  a  judgment  to  a  victorious  plaintiff,  in  effect 

wasting  a  large  portion  of  the  manufacturer's  liability  in- 

73 
surance  premiijms. 

These  problems  will  arguably  be  alleviated  somewhat 

by  a  no-fault  system  which  may  also  reduce  the  delays  inherent 
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in  the  present  system.   Now,  defendants  make  no  payments 
until  settlement  or  verdict  is  rendered.   Recognizing  that 
plaintiffs  are  often  without  financial  resources  sufficient 
to  withstand  such  delays,  no-fault  assures  that  they  are  not 

coerced  to  settle  valid  claims  for  less  than  what  should  be 

74 
paid  to  compensate  for  their  loss.     No-fault  also  avoids 

the  long  delays  in  getting  to  trial,  due  to  court  congestion, 

of  which  the  defendant  may  take  advantage  to  hold  off  settle- 

75 
ment  as  long  as  possible.     Thus,  delays  which  may  aggravate 

the  plaintiff's  medical  losses,  and  which  might  have  been 

averted  if  cash  had  been  promptly  available  to  pay  for  medical 

7  fi 
care,    are  avoided.   Furthermore,  because  the  plaintiff 

will  no  longer  depend  on  the  jury's  assessment  of  his  disa- 
bility, he  will  not  defer  physical  rehabilitation  until 

77 
after  trial. 

No-fault,  however,  will  probably  be  less  efficient 

j  in  compensating  claimants  than  workers'  compensation,  which 

7  8 
itself  only  pays  claimants  65  cents  of  each  premium  dollar. 

This  is  true  because:   (1)  it  will  be  harder  to  establish 

communication  and  exchange  information  between  victims  and 

insurers;  (2)  some  partial  tort  actions  will  remain;  (3)  proof 

of  an  insured  event  will  be  more  difficult;  (4)  it  is  difficult 

to  define  the  insured  event  in  a  way  that  will  avoid  litigation; 

(5)  the  quantum  of  disability  will  not  be  set  by  means  of  the 

weregild  formulas  of  workers'  compensation  law,  and  (6)  such 

disputes  as  do  arise  will  be  handled  in  the  relatively  costly 

forum  of  a  civil  court,  rather  than  before  an  administrative  tri- 

1  bunal. 
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D.   The  Legal  Implementation  Of  Products  No-Fault. 

As  suggested  earlier,  the  legal  uncertainties 
surrounding  contractual  no-fault  in  the  absence  of  enabling 
statutes  are  great,  and  these  would  rule  out  contractual 
no- fault,  for  all  practical  purposes,  as  a  quick  solution 
to  the  products  liability  "crisis."   No  attempt,  then,  will 
be  made  here  to  predict  what  the  ultimate  common-law  rule 
might  be,  on  the  effect  of  contractual  no-fault  "warranties"  on 
tort  actions  brought  by  various  classes  of  injured  claimants. 

There  is  no  equivalent  penumbra  of  doubt,  however, 
regarding  the  constitutional  validity  of  legislation  obliging 
or  enabling  manufacturers  to  substitute  no-fault  for  tort 
liability  under  common  law.   While  the  issues  will  vary  somewhat 
from  jurisdiction  to  jurisdiction,  and  from  the  state  to  the 
federal  level,  it  may  be  said  with  some  confidence  that 
products  no-fault  would  be  held  constitutional,  whether 
enacted  by  the  states  or  by  the  federal  government. 

1.   The  Constitutionality  of  State  or  Federal 
No-Fault  Under  the  Fifth  and  Fourteenth 
Amendment  Guarantee  of  Due  Process,  and 
Under  Equivalent  Provisions  of  State 
Constitutions . 

The  due  process  guarantees  do  not  apply  to  all 

government  actions,  but  only  to  such  as  "deprive"  someone  of 

79 
his  life,  liberty  or  property.      It  was  suggested,  m 

one  Supreme  Court  decision,  that  government  action  which 

merely  eliminates  a  form  of  legal  redress  for  harm  caused  by 
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the  private  conduct  of  others  is  not  such  action  as 

amounts  to  a  "deprivation"  by  the  government,  of  life,  liberty 

or  property,  and  so  could  not  be  the  subject  of  constitutional 

80 
attack  under  the  due  process  clause.      Be  that  as  it  may, 

the  due  process  guarantee,  even  if  applicable,  generally 

requires  no  more  of  legislation  than  that  its  impact  on  those 

affected  by  it  bears  some  reasonable  relationship  to  the 

81 
permissible  goals  which  it  was  intended  to  further. 

Applying  that  standard,  courts  have  upheld 

compulsory     and  elective    workers'  compensation  statutes 

84         .  .    . 

and  automobile  no-fault  laws,     as  against  the  ob;]ections  of 

those  who  were  deprived  by  such  legislation  of  their  various 

common  law  actions  and  defenses. 

Since  the  aims  of  no-fault  would  be  to  provide 
compensation  for  as  many  injury  victims  as  possible,  to  make 
the  payment  of  compensation  as  prompt  and  efficient  as 
possible,  to  reduce  court  congestion,  and  to  reduce  the 
financial  burden  of  large  pain  and  suffering  awards,  the 
"reasonable  relationship"  between  the  legislative  means  and 
goals  would  appear  to  be  patent,  and  any  constitutional 
challenge  based  on  supposed  infirmities  in  that  relationship 
would  seem  to  be  doomed  to  failure. 

As  for  the  permissibility  of  the  above-enunciated 
legislative  goals,  none  of  them  would  appear  to  conflict  with 


126 


explicit  federal  constitutional  guarantees  such  as  free  speech, 
or  with  fundamental  rights  of  personal  privacy  or  bodily 
integrity,  and  there  thus  appears  to  be  no  possible  federal 

due  process  assault  or  no-fault  by  attack  upon  its  legislative 

85 
purposes. 

It  is  true  that  the  Supreme  Court  once  suggested, 

obiter,  that  a  law  withdrawing  a  common  law  cause  of  action 

could  pass  due  process  muster  only  if  it  provided  a  substitute 

86 
for  the  remedies  that  it  abolished.      The  Court  disavowed 

87 
this  dictum  withm  two  years,     and  later,  in  upholding  an 

88 

automobile  guest  statute,  clearly  repudiated  the  doctrine. 

Nevertheless,  various  state  courts,  acting  sometimes  in  the 

light  of  particular  state  constitutional  provisions,  presently 

89  .  ... 

follow  it.     But  even  m  these  jurisdictions, products  no-fault 

would  presumably  pass  this  added  due  process  test,  just  as 

90 
automobile  no-fault  has  done. 

2.   The  Constitutionality  of  State 
or  Federal  No-Fault  Under  the 
Fifth  and  Fourteenth  Amendment 
Guarantees  of  Equal  Protection  of 
the  Laws. 

While  the  fifth  amendment,  applicable  to  the  federal 

government,  contains  no  equal  protection  clause,  it  was  long 

91  92 

ago  mooted,     and  more  recently  held,     that  the  due  process 

clause  in  that  amendment  would  impose  upon  the  federal  government 

the  same  constraints  as  the  fourteenth  amendment's  equal 

protection  clause  placed  upon  the  states.   While  the  Supreme 
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Court,  in  its  latest  word  on  the  sijbject,  has  intimated  that 

equal  protection  may  no  longer  be  due  from  the  federal  government 

93 
in  connection  with  national  legislation,     it  may  nevertheless 

be  assumed  that  until  the  Court  states  this  view  in  a  holding, 

lower  courts  will  test  federal  as  well  as  state  legislation 

by  equal  protection  standards. 

These  standards,  however,  merely  require,  as  with 

substantive  due  process,  that  the  legislative  classification 

adopted  bear  a  reasonable  relationship  to  permissible  legislative 

94 
goals . 

95  96 

Both  workers'  compensation     and  automobile  no-fault 

have  been  found  to  pass  this  test,  and  there  seems  to  be  no 

real  basis  for  doubt  that  products  no-fault  would  also  do  so. 

Even  though  the  ends  to  be  served  by  no-fault  could  also  be 

accomplished  by  other  remedies,  arguably  more  suited  to  that 

purpose,  no-fault's  validity  could  probably  not  be  assailed 

on  that  basis.   The  legislature  need  not  choose  between 

97 
adopting  the  best  possible  remedy,  and  adopting  none  at  all. 

Likewise,  there  is  no  legal  foundation  for  attacks 

on  a  law's  validity  based  upon  the  unequal  treatment  awarded 

to  classes  of  persons  arguably  equal  in  merit  or  circumstance. 

The  test  for  reasonableness  of  classification  is  not  whether 

different  groups  are  treated  differently,  but  whether  these 

differences  in  treatment  are  sufficiently  related  to  the 

9  8 

legislative  purpose  pursued  by  the  lawmaker. 
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In  the  federal  courts,  strict  scrutiny  of  the 
relationship  between  legislative  means  and  ends  is  reserved 

for  cases  in  which  the  legislative  schema  impinges  upon 

99 
constitutionally  protected  rights.      In  the  fields  covered 

by  products  no-fault,  however,  the  scrutiny  would  be  slight, 

and  the  result — upholding  of  the  legislation — a  foregone 

,       100  * 
conclusion. 

In  state  courts  no-fault  would  occasionally  face 

a  stricter  examination.   One  might  anticipate,  from  the 

recent  experience  of  automobile  guest  statutes,     that  an 

occasional  decision  might  conceivably  invalidate  it,  because 

of  the  reviewing  court's  doubts  as  to  the  efficacy  of  no-fault 

to  fulfil  its  legislative  purposes.   Nevertheless,  even  in  the 

state  court  forums,  the  recent  precedent  of  automobile  no-fault 

argues  strongly  that  products  no-fault  will  survive  all 

equal  protection  challenges. 

3.   The  Right  to  Jury  Trial. 

O'Connell's  no-fault  proposal  does  not  affect  anyone's 

right  to  jury  trial  on  the  issues  raised  by  a  no-fault  claim; 

it  merely  changes  the  substantive  content  of  the  cause  of 

action.   That  such  a  change  in  a  cause  of  action  raises  no 

103 
substantial  right- to- jury  issue  is  thoroughly  established. 

Freedman's  proposal  calls  for  binding  arbitration, 

but  only  when  both  parties  have  elected  to  follow  the  no-fault 

rather  than  the  tort-law  resolution  of  their  dispute.   It 

would  seem  to  raise  no  constitutional  problems  other  than 


*See  note,  page  i 
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those  which  general  arbitration  statutes  long  since  faced 
and  mastered. 

4.  Special  State  Constitutional 
Provisions . 

Various  states  have  constitutional  provisions 

forbidding  the  limitation  of  damages  in  tort  cases  generally, 

105 
or  m  death  actions.      To  :)udge  from  the  results  reached 

in  automobile  no-fault  cases,  these  provisions  would  not  be 

106 
interpreted  as  invalidating  products  no-fault. 

5.  The  Commerce  Clause  And 
States'  Power  to  Enact  Products 
No-Fault. 

No-fault  schemes  require  not  only  liability  without 
fault,  but  also  proof  of  insurance,  or  other  evidence  of 
financial  responsibility  on  the  part  of  the  no-fault  obligor, 

so  that  the  injury  victim  is  sure  to  receive  a  recovery, 

107 
and  not  merely  an  uncollectible  judgment.      While  the 

108 
business  of  insurance  is  interstate  commerce.     Congress 

has  enacted  legislation  confirming  the  power  of  the  states  to 

109 
regulate  it. 

It  requires  little  imagination,  however,  to  foresee 

that  if  different  states  enact  different  compulsory  no-fault 

laws,  requiring  different  sorts  of  policy  provisions  and 

different  coverage  limits,  the  burdens  of  compliance  facing 

manufacturers  who  market  their  products  throughout  the  50  states 

might  become  large  enough  to  disrupt  seriously  the  interstate 
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sale  of  goods.   It  does  not  seem  inconceivable  that  if 
such  a  situation  did  develop,  the  courts  might  strike  down 
some  or  all  of  the  compulsory  no-fault  schemes  as   creating 

nondiscriminatory  yet  nevertheless  unendurable  burdens 

110 
upon  commerce. 

6.   Conflicts  of  Laws  and  State 
Level  Products  No-Fault. 

Ill 
It  seems  clear  that  Full  Faith  and  Credit    will 

not  compel  the  domiciliary  state  of  an  injury  victim  to  apply 

a  foreign  state's  no-fault  law  (or  vice  versa),  even  if  the 

injury  occurred,  or  the  purchase  was  made,  in  the  foreign 

112 
jurisdiction.     And  the  state  of  the  purchase,  or  of  the 

situs  of  an  accident,  may  likewise  apply  its  own  law  in  preference 

to  the  law  of  the  other  states  having  significant  contacts  with 

113 
the  problem.      Given  the  absence  of  any  constitutional, 

114 
federal  statutory,  or  treaty     restraint  on  the  choice  of  law, 

and  given,  too,  the  strong  and  contrasting  judicial  attitudes 

which  no-fault  is  likely  to  arouse,  one  may  anticipate  a 

substantial  amount  of  forum  shopping,  and  consequent  expense 

of  litigation,  in  the  early  days  of  no-fault.   But  this 

phenomenon,  although  interesting  to  lawyers,  will  probably 

involve  only  a  tiny  fraction  of  all  the  claims  for  no-fault 

compensation . 
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7.   The  Commerce  Clause  and  Federal 
No-Fault  Legislation. 

The  federal  government's  power  under  the  Commerce 
Clause  to  regulate  commercial  transactions  extends  not  only 
to  the  movement  of  goods  across  state  lines,  but  also 
to  all  activities — no  matter  how  local — which  affect  the  flow 

115     .     .  .     . 

of  goods  interstate.      This  being  so,  and  it  being  likewise 

admitted  that  the  regulation  of  insurance  may  be  undertaken 

by  Congress  whenever  it  so  desires,     it  would  then  seem  that 

products  no-fault  would  be  an  apt,  and  indeed  almost  a  perfect, 

subject  for  federal  commerce  clause  regulation. 

Although  there  does  not  seem  to  be  a  great  deal 

of  law  explicitly  discussing  the  topic,  it  appears  to  be  true 

that  federal  regulation,  otherwise  constitutional,  may  take 

the  form  of  creating  or  abolishing  private  remedies,  without 

117 
thereby  raising  any  further  constitutional  questions. 

But  while  direct  federal  administration  of  a  no-fault 

statute  would  apparently  raise  no  constitutional  problems, 

it  may  be  that  a  federal  statute  compelling  state  insurance 

regulators  to  administer  a  federal  no-fault  plan  would  be 

defective,  as  infringing  upon  the  tenth  amendment's  limits 

118 
on  the  federal  freedom  of  action  under  the  commerce  clause. 
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8.   Delegation  of  the  Legislative  Power 
to  Private  Individuals. 

Under  the  O'Connell  plan  of  elective  no-fault, 
manufacturers  may  more  or  less  unilaterally  decide  whether 
to  accept  tort  or  no-fault  liability  for  product-related 
injuries.   There  is  some  slight  authority  for  the  view  that  such 
a  freedom  on  their  part  to  fix  the  rights  of  others  may,  if 
not  accompanied  by  advance  warning  of  those  potentially 

affected,  be  deemed  an  improper  delegation  of  legislative 

119 
authority.      Presumably  the  danger  of  such  a  holding  could 

be  minimized  or  eliminated  by  giving  the  user  of  goods  some 

120 
notice  of  their  no-fault  character,     or  by  requiring  the 

terms  of  all  no-fault  elections  to  be  scrutinized  by  an 

insurance  commissioner  or  other  administrative  official, 

who  would  review  them  for  fairness  and  compliance  with 

statutory  or  regulatory  criteria. 

IV.   Economic  Impact 
The  critical  weakness  and  deficiency  of  no-fault 
compensation  plans,  as  their  very  name  emphasizes,  is  that- 
they  are  structured  only  to  provide  compensation.   These  plans 
usually  do  not  address  themselves  to  the  question  of  how  to 
create  the  proper  economic  incentives  for  efficient  accident 
avoidance.   The  primary  thrust  of  no-fault  compensation 
plans  is  to  increase  compensation  coverage,  reduce  administrative 
costs  and  reduce  products  liability  insurance  premiums. 
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In  light  of  the  foregoing  discussion,  the  economic 
analysis  of  no-fault  may  be  limited  to  one  rather  important 
fact.   The  present  products  liability  problem  is  to  a 
large  extent  the  creature  of  rapidly  rising  products  liability 
insurance  premiums  and  the  actual  unavailability  of  such 
insurance  to  some  manufacturers.   Any  proposed  remedy  should, 
either  in  the  long  or  short  run,  to  some  extent  reduce  insurance 
premiums . 

A  no-fault  scheme  faces  certain  problems  in  that 
respect.   Two  goals  common  to  all  no-fault  compensation  plans 
are:   (1)  to  increase  the  scope  of  compensation  coverage  and 
the  absolute  number  of  accident  victims  who  receive   some  sort 
of  recovery  for  the  economic  losses  related  to  product  injuries; 
and  (2)  to  reduce  the  average  level  of  compensation.   Proponents 
of  such  systems  essentially  argue  that  the  discounted  present 
value  of  the  smaller  average  compensation  "package"  under  no- 
fault  coverage  is  greater  than  the  discounted  present  value 
of  the  expected  compensation  accident  victims  look  forward 
to  receiving  under  the  present-day  tort  system.   The  latter  is 
less,  relative  to  the  "sum  certain"  compensation  of  the  no-fault 
coverage,  because  of  the  significant  uncertainty  surrounding 
the  possible  award  and  its  size  as  determined  by  judges  and 
juries. 

It  follows  that  no-fault  compensation  systems  will 
necessarily  result  in  the  significant  undercompensation  of  many 
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accident  victims  who,  under  the  present  tort  system, are  being 
more  or  less  fully  compensated  for  their  economic  losses  due 
to  injury.   This  is  really  simply  the  arithmetic  result  of 
broadening  compensation  coverage  while  simultaneously  attempting 
to  reduce  total  compensation  paid  accident  victims  in  an 
effort  to  reduce  insurance  premium  costs.   Moreover,  given 
that  pain  and  suffering  represent  true  economic  costs, 
elimination  of  any  recovery  for  pain  and  suffering  clearly 
would  leave  accident  victims  undercompensated  in  this  respect. 
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chiefly,  if  not  entirely,  limited  to  matters  of  form.   O'Connell, 
supra  note  41,  §  3(e)  at  273;  §  30  at  289. 
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ARBITRATION 

I. 

Introduction 

The  primary  benefit  to  be  derived  from  any 
arbitration  procedure  is  its  cost-effectiveness.   Thus, 
arbitration  should  be  regarded  as  a  desirable  alternative 
to  the  trial  method  of  conflict  resolution  if,  v/ithout 
sacrificing  the  major  benefits  of  a  full  trial  process,  it 
can  resolve  products  liability  disputes  at  a  lesser  cost  than 
civil  litigation.   Assum.ing  that  arbitration  will  achieve 
resolutions  at  least  as  equitable  as  civil  trials,  the  real 
basis  for  comparison  between  the  two  systems  is  their  relative 
cost.    To  be  sure,  any  direct  cost  comparison  is  hazardous 
because  of  the  many  indirect  cost  variables  associated  with  the 
present  civil  trial  system.   Nevertheless,  even  when  these 
indirect  costs  are  ignored,  arbitration  compares  favorably 
with  civil  litigation  as  a  mechanism  for  resolving  disputes. 

Any  evaluation  of  arbitration  must  begin  with 

2 

an  assessment  of  the  advantages  of  the  arbitration  process. 

In  this  process,  commercial  arbitration  and  consumer 
grievance  arbitration,  as  in  small  claims  procedures, 
are  appealing  analogs  for  comparison  to  products  liability 
litigation,  because  they  involve  disputes  over  defective 


145 


products,  but  their  applicability  is  limited  because  of 
the  absence  of  complex  personal  injury-causation  issues. 
Therefore,  the  best  model  for  evaluating  a  proposal  for 

products  liability  arbitration  appears  to  be  medical 

3 
malpractice  arbitration  or  mediation. 

A  qualification  must  be  interposed  here, 

however.   Medical  malpractice  cases,  while  they  exhibit 

many  similarities  in  proof  and  decision-making  to  products 

liability  claims,  are  not  a  perfect  comparison.   The 

primary  thorn  in  dispute  in  medical  malpractice  cases  is 

whether  the  adverse  result  suffered  by  the  patient  was 

proximately  caused  by  the  health  care  provider's  actions, 

and,  if  so,  whether  the  health  care  provider's  conduct 

was  substandard  or  negligent.   These  questions  require 

sophisticated  evidence  and  determinations  as  to  causation 

and  adequate  standards  given  a  certain  level  of  medical 

progress.   Products  liability  cases  present  questions  on 

the  adequacy  of  design  or  manufacture.   The  issue  of 

causation  is  present  and  often  requires  technical  evidence 

as  to  whether  the  product  was  defective  when  it  left  the 

manufacturer's  control.   In  design  cases,  the  issue  of 

the  technological  feasibility  of  a  safer  design  is  often 

raised.   To  the  extent  that  technical  causation  or 

technological  feasibility  is  at  issue,  expert  evidence 
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and  decision-making  are  necessary.   This  is  paralleled 
by  the  need  for  sophisticated  fact-finders  and  decision- 
makers in  medical  malpractice  cases.   Additionally, 
the  rise  of  informed  consent  issues  in  medical  malpractice 
cases  parallels  the  concern  about  the  duty  to  warn  in 
products  liability  disputes. 

Nevertheless,  it  has  been  commented  that  the 
experience  with  medical  malpractice  arbitration  may  not 
serve  as  an  appropriate  guide  to  the  feasibility  of  using 

arbitration  to  resolve  products  liability  disputes,  due 

4 
to  differences  in  the  nature  of  the  claims.    To  the 

extent  that  products  liability  disputes  do  not  involve 

sophisticated  causation  problems  but  revolve  around  issues 

of  the  extent  of  damages  and  the  allocation  of  the  burden 

of  imperfect  designs  and  manufacturing  processes — including 

social  policy  questions  as  to  how  much  efficiency  should 

be  traded  off  for  safety — this  qualification  may  be  justified, 

But  medical  malpractice  cases,  too,  constantly  allocate 

social  and  financial  responsibility  because  the  outcome 

often  determines  whether  the  health  care  provider  is  an 

insurer  of  a  positive  result. 

One  final  qualification  that  has  been  suggested 

is  that  the  damages  typically  sought  in  products  liability 
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cases  substantially  exceed  those  sought  in  medical  mal- 

5 
practice  cases.    Thus,  the  desirability  of  arbitration 

is  cooled.   While  this  may  be  valid,  arbitration  of 
products  liability  disputes  will  certainly  lower  the 
damages  threshold  for  bringing  a  claim,  and  thus  provide 
compensation  for  less  severe  injuries,  as  well  as  cata- 
strophic harms.   The  probable  result,  therefore,  will 
be  that  the  damages  requisite  for  pursuing  a  products 
liability  claim  will  approximate  the  requisite  amount 
for  medical  malpractice  claims, 

II. 

Assessment 


The  limited  data  comparing  the  cost  of  arbi- 
tration with  litigation  of  medical  malpractice  claims, 
coupled  with  the  very  limited  data  available  on  the 
success  of  compulsory  arbitration  panels  in  disposing 
of  medical  malpractice  cases  without  trial,  shows  tenta- 
tively that  arbitration  is  an  efficient  alternative  to 
litigation  in  the  medical  malpractice  area.   It  does 
not  appear  that  the  additional  expense  incurred  in  cases 
which  are  appealed  to  the  court  system  after  arbitration 
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will  outweigh  the  substantial  cost  benefits.  Of  course,  this 
conclusion  assumes  a  substantial  success  rate  in  disposing  of 
cases  through  arbitration  without  trial,  as  was  achieved  in 

New  York.    It  must  be  remembered  that  most  of  the  compulsory 

7 
arbitration  plans  impose  cost   and  evidentiary  burdens  on  appeals, 

Frequently,  the  official  recommendations  of  the  arbitration  panel 

o 

are  admissible  as  non-binding  evidence  at  any  subsequent  trial. 
It  may  be  assumed  that  such  burdens  have  been  largely  responsible 
for  the  success  of  existing  compulsory  arbitration  panels. 

Efficiency  in  resolving  disputes,  coupled  with  the 
speedy  handling  of  claims,  should  theoretically  reduce  insurance 
premiums  or  increase  insurance  availability.   However,  it  should 
be  noted  that  medical  malpractice  insurance  problems  have  not 
been  alleviated  by  the  establishment  of  the  existing  medico- 
legal panels.   This  appears  to  be  because  malpractice  insurance 
rates  have  been  calculated  regionally.   Consequently,  the 
implementation  of  county-wide  medico-legal  screening  panels 

was  not  reflected  in  the  price  and  availability  of  insurance  for 

9 

those  providers  submitting  to  arbitration  and  screening  panels. 

In  contrast,  products  liability  insurance  rates  are  set  on  a 
statewide  basis.   Since  products  liability  insurance  rates 
reflect  the  nationwide  experience  of  insurance  companies,  the 
potential  benefits  flowing  from  compulsory  arbitration  procedures 
will  not  manifest  themselves  in  premiums  until  either  arbitration 
is  implemented  universally  or  products  liability  rates  are 
calculated  on  a  local  basis. 
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There  is  no  reason  not  to  apply  the  above  cost- 
effectiveness  conclusions  on  medical  malpractice  arbitration 
to  an  evaluation  of  arbitration  as  an  alternative  to  liti- 
gation of  products  liability  disputes.   In  doing  so,  it  seems 
fair  to  conclude  that  some  form  of  compulsory  arbitration 
should  be  implemented  to  relieve  partially  the  high  litigation 
costs  associated  with  products  liability  actions-   Even  if 
there  are  constitutional  or  policy  reasons  causing  reluctance  to 
do  so  in  the  case  of  consumer  transactions,  the  benefits  to 
disputes  betv/een  commercial  enterprises  appear  sufficiently 
substantial  to  conclude  that  arbitration  should  be  implemented 
in  that  more  limited  context  at  the  earliest  possible  moment. 

III. 
Models 

Only  one  study  is  known  where  arbitration  of 
medical  malpractice  cases  was  directly  compared  with 
litigation  of  medical  malpractice  cases.     In  that  study, 
Duane  Heintz  analyzed  data  on  medical  malpractice  claims 
at  16  Southern  California  hospitals.   Eight  of  the 
hospitals  had  instituted  contractually  agreed  arbitration 
of  medical  disputes  by  providing  for  arbitration  of  disputes 
in  hospital  admission  forms.   Upon  entering  the  hospitals, 
patients  were  asked  to  accept  or  reject  an  agreement  to 
arbitrate  future  disputes  between  the  hospital  and  patient 
as  a  result  of  treatment.   To  avoid  contractual  adhesion 
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problems,  the  patients  were  advised  that  they  could 
rescind  the  agreement  to  arbitrate  within  30  days  after 
discharge  from  the  hospitals.   A  control  group  of  eight 
hospitals  in  the  same  area  was  also  evaluated.   Heintz 
compared  all  malpractice  claims  incurred  by  the  two 
groups  for  the  period  1966-1969,  prior  to  the  implementation 
of  arbitration,  and  for  the  period  1970-1975,  when 
arbitration  was  in  effect  for  the  one  group.     Heintz 
found  that  the  arbitration  group  had  fewer  claim  filings 
than  the  control  group.   This  finding  comports  with  other 
experiences  where  arbitration  has  been  utilized,  and 
specifically  with  the  experience  of  the  Ross-Loos  Health 
Maintenance  Organization  in  California,  which  has  employed 

arbitration  through  its  enrollment  contracts  for  health 

12 
care  services. 

The  arbitration  group   studied  by  Heintz 
also  achieved  more  expeditious  resolution  of  claims, 
disposing  of  57.14%  of  its  total  claims  over  the  five- 
year  period  and  29.05%  of  its  claims  within  12  months 
of  commencement,  as  compared  with  47.17%  and  20.86% 
respectively  for  the  control  group.   Between  the  pre- 
arbitration  and  arbitration  periods: 

[The]  arbitration  group  realized  only 

a  55.65  percent  ($2,494  to  $3,882)  increase 
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in  settlements  per  closed  claim.  .  .  as 
contrasted  with  a  70.96  percent  increase 
($3,475  to  $5,941)  per  closed  claim  for 
the  comparative  group  over  the  same 
period.  .  .  .   The  arbitration  group 
realized  a  difference  in  the  costs 
associated  with  investigation  and  defense 

of  18  percent  less  than  the  comparative 

13 
group . 

Heintz  has  concluded  that  the  hospital  group  offering 

arbitration  attained  significant  time  and  cost  savings 

in  settlement  of  medical  malpractice  claims,  and 

attributes  the  cost  differential  primarily  to  the  lesser 

time  expended  through  arbitration,  as  compared  with 

litigation.   His  conclusions  are  in  accord  with  the 

consensus  that  a  primary  determinant  of  high  legal  defense 

fees  in  medical  malpractice  and  products  liability  cases 

is  the  delay  in  going  to  trial  and  the  length  of  the 

14 
trial  itself.     Thus,  if  arbitration,  as  compared  with 

litigation,  significantly  reduces  the  time  taken  in  hearing 

a  case  or  expedites  the  date  for  a  hearing,  it  should 

significantly  diminish  legal  defense  costs.   Lower  defense 

costs  will  result  in  lower  litigation  costs  for  insurance 

companies,  and  thus  permit  reduced  premiums  and,  quite 

possibly,  bring  more  stability  to  insurance  prognostications 

of  the  future  costs  of  insuring  a  health  care  provider  or 
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product  manufacturer  or  retailer.   With  more  accurate 
forecasting  of  future  insurance  costs,  insurance  premiums 
may  be  further  reduced,  inasmuch  as  lower  reserves  will 
be  needed  to  guard  against  fluctuations  in  future  costs. 
As  a  result,  insurance  should  become  more  available, 

since  assurance  of  a  stable  profit  will  increase  the 

15 
desirability  to  invest  in  the  liability  insurance  market. 

The  cost  savings  for  plaintiffs  may  similarly 

be  substantial.   In  medical  malpractice  litigation, 

16 
plaintiffs'  lawyers,  operating  on  contingency  fees, 

typically  will  not  handle  a  case,  regardless  of  its 

merits,  unless  it  can  probably  produce  a  minimum  of 

17 
$10,000  to  $25,000  in  damages.     A  significant  factor 

establishing  this  threshold  level  is  the  high  cost  of 

necessary  expert  testimony.   With  arbitration  of  medical 

malpractice  cases,  reduced  litigation  costs — primarily 

due  to  speedier  hearings  and  less  dependence  on  expert 

testimony — permit  lawyers  to  pursue  malpractice  claims 

where  the  plaintiff  has  suffered  a  substantial  injury, 

yet  with  damages  less  than  $10,000  to  $25,000. 

Apart  from  cost  effectiveness,  quality  control 

18 
can  benefit  from  arbitration  .     Arbitration  panels  are 

usually  constituted  from  experts  in  the  subject  matter 

in  dispute.   Members  of  the  typical  medical  malpractice 
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mediation  or  arbitration  panel  include  representatives  from 

the  legal  and  medical  professions,  with  a  justice  or  other 

19 
neutral  member  presiding  as  tiebreaker.     If  the  panel  is 

large  enough — five  or  more  members  for  large  cases  before 

some  panels — often  a  medical  specialist  in  the  particular 

20 
area  in  dispute  is  selected.     These  partisan  experts  are 

normally  excluded  from  a  jury  out  of  fear  that  their  presence 

v/ould  influence  other  jurors  and  cause  them  to  rely  unduly 

upon  the  opinion  of  the  expert.   However,  their  presence  in 

medical  malpractice  cases  is  welcomed  by  defendant-health 

21 
care  providers  and  not  opposed  by  plaintiffs'  bar.     One 

reason  for  this  acceptance — in  addition  to  defendant's  hope 

that  fellow  doctors  will  sympathize  with  the  defendant— is 

the  sophisticated  nature  of  the  issues  and  evidence  in  most 

medical  malpractice  cases.   Questions  of  medical  negligence 

and  causation  are  extremely  difficult  for  the  average  educated 

person  to  comprehend.   Therefore,  decision-making  by  medical 

22 
specialists    allows  a  more  knowledgeable  determination  of 

the  merits  of  medical  negligence  and  causation  issues.   As 

a  side  benefit,  presentation  of  a  case  to  a  panel  of  experts 

consumes  less  time,  because  the  fact-finder  is  well  acquainted 

with  the  elementary  propositions  of  the  subject  area. 
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In  contrast,  medical  malpractice  case  opinions  are 

23 
usually  too  dilatory  for  effective  quality  control.     A  deter- 
mination of  malpractice  three  to  four  years  after  the  negligent 
incident  permits  an  incompetent  doctor  to  continue  practice 
for  years  and  does  not  check  on  medical  procedures. 

A.   Compulsory  Arbitration 

Where  arbitration  has  served  as  a  substitute  for 
medical  malpractice  litigation,  it  has  assumed  different 
forms,  depending  upon  whether  it  is  voluntary  or  compulsory, 
and  non-binding  or  binding.   Voluntary,  non-binding  arbi- 
tration has  been  implemented  by  most  of  the  medico-legal 
screening  panels  developed  through  the  efforts  of  local  bar 
associations  and  medical  societies.   Many  statutory  medical 
malpractice  review  panels  are  compulsory,  but  their  decisions 
are  not  binding.   Where  arbitration  is  established  by  consent 
of  the  parties,  either  at  the  initial  making  of  the  contract 
for  services  or  at  the  time  of  personal  injury,  it  has  been 
enforced  by  the  courts  as  both  compulsory  and  binding,  with 
limited  judicial  review  allowed  only  for  contract  defenses 
of  fraud,  corruption,  misconduct,  unequal  bargaining  power, 
or  excessive  exercise  of  power  by  the  arbitrator (s) .   Unlike 
the  typical  voluntary  screening  panel,  which  only  decides 
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whether  a  cause  of  action  for  negligence  exists  and  then 
encourages  settlement — sometimes  by  suggesting  damages,  as 
with  the  statutory  arbitration  plans— -contractual  arbitra- 
tion, by  agreement  of  the  parties,  conclusively  determines 
issues  of  causation,  fault,  and  damages. 

Only  a  few  of  the  many  medico-legal  mediation 
and  arbitration  plans  have  been  tested  for  constitutional 
violations,  or  unconstitutionality.   The  limits  of 
permissible,  nonconsensual,  compulsory  arbitration,  in 

place  of  litigation,  were  well  delineated,  however,  in 

24 
Application  of  Smith.     At  issue  in  Smith  was  a  statu- 
torily mandated  procedure  whereby  small  claims — those  for 
less  than  $1,000 — had  to  be  commenced  before  an  arbitration 
proceeding.   Subsequent  appeal  for  a  trial  de  novo,  with  a 
jury,  if  proper,  was  allowed  upon  condition  that  the 
appealing  party  pay  the  already  accrued  costs  of  arbitration 

and  "give  recognizance  for  payment  of  costs  to  accrue  in 

25 
the  appellate  proceeding."     This  procedure  was  challenged 

as  violating  the  defendant's  rights  to  a  jury  trial  and 
due  process.   The  Pennsylvania  Supreme  Court  held  that  com- 
pulsory arbitration  without  a  trial  de  novo  would  violate 
the  constitutional  guarantees  of  jury  trial  and  due  process: 
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But  t±iis  is  so  only  where  the  statute 
closes  the  courts  to  litigants  and 
makes  the  decision  of  the  arbitrators 
the  final  determination  of  the  rights 
of  the  parties.  .  .  [but]  there  is  no 
denial  of  the  right  of  trial  by  jury 
if  the  statute  preserves  that  right  to 
each  of  the  parties  by  the  allowance  of 

an  appeal  from  the  decision  of  the 

2  6 
arbitrators  or  other  tribunal. 

The  Pennsylvania  court  upheld  as  reasonable  the  restriction 

of  compulsory  arbitration  to  cases  involving  claims 

for  less  than  $1,000.   Whether  compulsory  arbitration 

could  have  been  extended  to  all  cases  was  not  answered, 

but  the  court  did  justify  compulsory  arbitration  of 

small  claims  by  citing  the  crowded  court  calendar  for 

jury  trials,  and  by  stating  that  removal  of  smaller  claims 

involving  non-severe  personal  injuries  would  pave  the 

way  for  speedier  trial  of  actions  involving  larger  amounts. 

The  conclusion  of  Smith  is  that: 

[W]hen  a  statute  requires  arbitration 
either  directly,  as  in  the  compulsory 
statutes,  or  indirectly  by  requiring 
inclusion  of  an  arbitration  clause, 
the  constitutional  infirmity  [denial  of 
right  to  jury  trial]  can  be  cured  only 
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by  providing  a  trial  de  novo.  ...   It 
is  only  where  the  common  law  actions  are 

abolished,  as  in  workmen's  compensation, 

27 
that  the  jury  trial  may  be  eliminated. 

In  the  midst  of  the  medical  malpractice 

insurance  crisis,  many  states  have  enacted  legislation 

establishing  medico-legal  review  panels  and  requiring  that 

all  medical  negligence  complaints  against  health  care 

28 
providers  be  initially  heard  by  these  panels.     In 

accord  with  Smith ,  all  of  the  plans  provide  for  a 

subsequent  jury  trial  on  appeal,  at  which  the  panel's 

recommendations  are  admissible  as  non-conclusive  evidence. 

However,  most  of  the  statutes  bar  the  testimony  and 

findings  of  fact  of  the  panel  hearing  from  being  admitted 

at  the  subsequent  trial,  so  that  only  the  panel's  final 

decision  is  admissible. 

One  such  statute,  Florida's  Medical  Malpractice 

29 
Reform  Act,  '  requires  an  initial  filing  and  determination 

before  a  medical  liability  mediation  panel  before  any  court 

action.   The  Act  was  recently  challenged  in  two  separate 

actions.     In  both,  the  circuit  court  held  that  requiring 

plaintiff  to  submit  his  claim  to  mediation  before  filing 

an  action  at  law,  while  defendant  was  permitted  to  elect 

to  submit  his  defense  to  mediation  and  could  withdraw 

from  mediation  at  any  time  with  impunity,  violated  due  process 
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31 
and  equal  protection.     The  court  further  held  that 

defendants'  option  to  elect  to  submit  to  mediation  or 

withdraw  at  any  stage  of  the  mediation  proceeding  was 

an  unreasonable  and  unjustifiable  delay  in  plaintiff's 

access  to  a  court  hearing,  and  therefore  violated  Art.  I, 

§  21  of  the  Florida  Constitution,  guaranteeing  administration 

32 
of  justice  without  delay.     However,  on  appeal  in  one 

of  these  cases,  the  supreme  court  reversed,  upholding 

33 
the  constitutionality  of  the  Act. 

A  second  statute  of  this  type.  New  York's 

Judiciary  Law  §  148-a,  requires  mediation  panels  to  hear 

all  cases  after  they  have  been  scheduled  on  the  court 

docket.   This  law  has  been  commented  upon  in  three  state 

34 
decisions.   In  Halpern  v.  Gozan,    submission  of  the 

unanimous  written  recommendation  of  a  medical  malpractice 

panel  into  evidence  at  trial,  pursuant  to  §  148-a(8), 

was  challenged  as  an  invasion  of  the  jury's   province 

to  decide  the  ultimate  facts,  in  that  it  was  inconceivable 

that  a  jury  would  feel  competent  to  find  contrary  to  the 

panel's  decision.   In  rejecting  the  constitutional  attack, 

the  court  justified  §  148-a  as  an  attempt  to  alleviate 

a  public  health  crisis  which  would  have  resulted  if 

insurance  costs  had  continued  to  rise  for  health  care 

,  ,  .  35 
providers.   Similarly,  the  court  m  Weber  v.  Kowalski 
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approved  compulsory  arbitration  as  an  acceptable  procedure 

to  relieve  congested  court  calendars,  due  to  new  causes 

of  action  such  as  strict  products  liability.   However, 

most  recently  in  Comiskey  v.  Allen   Judge  Giaccio  found 

the  New  York  mandatory  mediation  procedure  to  be  an 

infringement  of  the  plaintiff's  constitutional  guarantee 

of  a  jury  trial.   Specifically,  the  admission  into 

evidence  at  trial  of  the  review  panel's  recommendation 

absolving  the  defendant  from  all  liability  was  held  to 

be  a  denial  of  plaintiff's  right  to  a  meaningful  jury  trial, 

Judge  Giaccio  was  persuaded  that  a  jury  would  not  feel 

capable  of  rejecting  the  decision  of  the  expert  panelists 

on  complex  medical  issues,  especially  where:   (1)  the 

attorney  and  physician  panel  members  were  available  for 

cross-examination  at  trial  only  on  the  final  recommendation 

and  not  on  their  opinions  and  testimony;  and  (2)  the 

presiding  judge  panelist,  to  whom  great  deference  is 

accorded  because  of  his  neutral  position,  was  immune  from 

examination  at  trial. 

On  a  somewhat  different  basis,  an  Illinois 

court  held  the  Illinois  medical  malpractice  review  panel 

act  unconstitutional,  stating: 

Under  these  statutory  provisions  the 
physician  and  lawyer  members  of  the 
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medical  review  panel  are  empowered  to 
make  conclusions  of  law  and  fact 
according  to  the  applicable  substantive 
law  .  .  .  over  the  dissent  of  the 
circuit  judge.   This,  we  hold,  empowers 
the  nonjudicial  members  of  the  medical 
review  panel  to  exercise  a  judicial 
function  in  violation  of  sections  1  and 
9  of  article  VI  of  the  Constitution.  .  .  . 
Because  we  have  held  that  these  statutes 
providing  for  medical  review  panels  are 
unconstitutional,  it  follows  that  the 
procedure  prescribed  therein  as  the 
prerequisite  to  jury  trial  is  an 
impermissible  restriction  on  the  right 
of  trial  by  jury  guaranteed  by  article  I, 
section  13,  of  the  Illinois  Constitution. 
In  so  holding,  however,  we  do  not  imply 

that  a  valid  pretrial  panel  procedure 

37 
cannot  be  devised. 

Thus,  the  Illinois  court  found  the  delegation  of  judicial 

functions  to  be  unconstitutional,  but  did  not  condemn 

the  review  panel  concept,  per  se,  as  an  infringement  on 

3  8 
the  right  to  a  jury  trial. 

A  fourth  statute  of  the  type  here  being  considered, 

the  Tennessee  Medical  Malpractice  Review  Board  and  Claims 

39 
Act  of  1975,    has  also  been  the  subject  of  conflicting 

opinions.   In  upholding  the  Act's  constitutionality,  a 

federal  district  court  judge  has  stated: 
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The  Constitution,  Fourteenth  Amendment, 
does  not  prevent  the  State  of  Tennessee 
from  prescribing  a  reasonable  and 
appropriate  condition  to  the  bringing 
of  a  lawsuit  of  a  specified  kind  or 
class,  so  long  as  the  basis  of  distinction 
is  real  and  the  condition  imposed  has  a 

reasonable  relation  to  a  legitimate 

40 
object. 

In  contrast,  a  Tennessee  circuit  court  came  to  the  opposite 

41 
conclusion  concerning  the  act  s  constitutionality. 

Finally,  Ohio's  compulsory,  non-binding, 

42 
review  panel  has  received  judicial  approval.     In  condoning 

review  panels,  the  court  cited  the  need  to  alleviate  the 

medical  malpractice  insurance  crisis.   Thus,  while  courts 

are  not  unanimous  in  their  support  of  compulsory  medical 

malpractice  arbitration  panels,  on  balance,  these  panels 

seem  to  have  achieved  a  measure  of  approval,  at  least 

where  the  arbitrator's  decision  is  nonbinding  and  access 

to  the  courts  has  not  been  barred.   Similarly,  voluntary, 

nonbinding  medical  mediation  panels  which  have  been 

established  by  court  and  legislative  action,  and  through 

the  cooperative  efforts  of  local  bar  associations  and 

43 
medical  societies,  obviously  have  not  been  challenged. 

One  of  the  few  situations  about  which  the 

experience  of  mandatory  mediation  of  medical  malpractice 
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cases  is  dociimented  is  in  the  City  of  New  York.   Arbitration 
was  instituted  pursuant  to  Justice  Harold  Steven's  Judicial 

Order  for  the  Appellate  Division,  First  Department  of 

44 
the  New  York  Supreme  Court  (August  31,  1971) .     The 

panel's  recommendations  were  merely  advisory,  and  a  trial 

was  available  without  any  additional  cost  burdens.   The 

mediation  panel's  recommendations  were  admissible  at  trial. 

The  New  York  City  experience,  where  cases  are  mediated 

while  they  await  trial  on  the  court  calendar,  showed  that, 

of  the  first  283  cases  reviewed  by  the  panel,  approximately 

45 
25%  escaped  trial.     This  disposition  rate  increased  to 

37%  in  19  74,  presumably  due  to  the  lack  of  stale,  hardened 

claims  which  the  mediation  panel  had  to  deal  with  in  its 

46 
initial  years.     Experience  with  the  system  should  also 

account  for  some  improvement  in  settlement  rates .   In 

fact,  the  results  of  New  York's  mediation  efforts  appear 

to  represent  a  very  conservative  success  rate.   Under 

New  York's  current  compulsory  arbitration  statute,  mediation 

only  takes  place  after  the  parties  have  made  the  commitment 

to  go  to  trial  and,  presumably,  have  invested  the  initial 

resources  to  prepare  for  trial.   Outside  of  New  York, 

compulsory  arbitration  plans  require  submission  to  a 

panel  before  a  formal  complaint  is  filed  and  the  case  is 

put  on  the  docket.   Settlement  rates,  therefore,  may  be 
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more  encouraging  under  most  statutory  compulsory  arbitration 
plans  since  the  final  commitment  to  go  to  trial  will  not 
have  been  made. 

Under  Pennsylvania's  compulsory  arbitration 
plan  for  all  civil  claims  less  than  $10,000,  including 

the  smaller  medical  malpractice  claims,  the  appeal  rate 

48 
has  been  less  than  10%,     Compulsory  arbitration  of 

small  claims  under  $3,000  has  resulted  in  less  than  5% 

49 
appeals  in  over  70,000  cases.     The  Pennsylvania  statute 

imposes  evidentiary  and  cost  burdens  on  the  appellant. 

However,  this  low  rate  is  suspect  for  arbitration  for 

products  liability  purposes,  because  small  claims  are 

unlikely  to  be  appealed  because  of  cost  reasons. 

B .   Contractual  Arbitration 

The  other  major  type  of  arbitration,  contractual 

arbitration,  occurs  where  the  parties  have  agreed  to 

submit  future  disputes  to  binding  arbitration.   This  has, 

of  course,  uniformly  been  enforced  by  the  courts,  unless 

the  resisting  party  could  show  a  contract  defense.   The 

most  prevalent  defense  is  that  the  contract  contained 

unconscionable  conditions.   Instances  of  contractual 

arbitration  in  the  medical  malpractice  area  primarily 

include  agreements  between  patients  and  their  physicians 

or  health  maintenance  organizations  to  submit  any  future 

disputes  over  health  care  services  to  binding  arbitration. 
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Contractual  arbitration  in  the  group  health 
services  area  has  been  confined  to  two  programs:   the 
Ross-Loos  Plan  and  the  Kaiser  Foundation  Health  Plan. 
Since  the  19  30 's,  the  Ross-Loos  health  maintenance 
organization  has  required  as  a  condition  of  membership 
that  its  enrollees  agree  to  arbitrate  future  disputes. 

The  Ross-Loos  arbitration  agreement  was  judicially  approved 

51 
in  Doyle  v.  Giuliucci.     In  Doyle,  a  minor  attempted  to 

disaffirm  the  agreement  to  arbitrate,  made  by  his  parents, 

in  order  to  sue  the  Ross-Loos  group  in  court.   The  court 

held: 

[If]  minors  can  .  .  .  disaffirm  their 
own  contracts  to  pay  for  medical  services 
.  .  . ,  it  is  unlikely  that  medical  groups 
would  contract  directly  with  them.   They 
can  be  assured  the  benefits  of  group 
medical  services  only  if  parents  can 
contract  on  their  behalf.   Unless  such 
contracts  unreasonably  restrict  minors' 
rights,  they  should  be  sustained. 

The  arbitration  provision  in  such  contracts 

is  a  reasonable  restriction,  for  it  does 

no  more  than  specify  a  forum  for  the 
settlement  of  disputes. 

Arbitration  provisions  have  also  been  injected 

into  hospital  admission  forms,  with  the  patient  being 
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given  the  option  in  the  admission  form  to  elect  not  to 
arbitrate  future  disputes,  and  also  allowed  a  30-day 
period  after  discharge  for  rescinding  any  agreement  to 
submit  to  binding  arbitration.   This  procedure  has 

been  implemented  by  the  California  Hospital  and  California 

53 
Medical  Associations  m  many  Southern  California  hospitals. 

Staff  physicians  at  the  hospitals  also  had  an  option  to 

elect  binding  arbitration.   No  patient  has  directly 

challenged  this  arrangement,  but  it  appears  likely  that 

Doyle ' s  approval  of  arbitration  as  an  alternative 

settlement  mechanism  without  loss  of  substantive  rights 

54 
would  apply  to  these  agreements  as  well. 

Broad  support  for  enforcing  arbitration 

agreements  in  lieu  of  litigation  was  provided  recently  in 

the  California  Supreme  Court  case  of  Madden  v.  Kaiser 

55 
Foundation  Hospitals.     Madden  was  a  medical  employee 

of  the  Kaiser  Health  Foundation  Plan  who  attempted  to 

resist  the  compulsory  arbitration  provision  in  a  medical 

services  contract  between  the  Board  of  Administration  of 

the  State  Employees'  Retirement  System  and  Kaiser 

Foundation  Health  Plan,  Inc.   In  enforcing  the  arbitration 

clause,  the  court  held: 
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Under  the  aegis  of  permissive  legislation 
and  favorable  judicial  decisions, 
arbitration  has  become  a  proper  and 
usual  means  of  resolving  civil  disputes, 
including  disputes  relating  to  medical 
malpractice.   We  should  not  now  turn  the 
judicial  clock  backwards  to  an  era  of 
hostility  toward  arbitration.   We  should 
not  fetter  that  institution  with  artificial 
requirements  that  a  contracting  agent  must 
secure  express  authorization  to  enter  into 
an  arbitration  provision  or  that  the  pro- 
vision itself  must  explicitly  waive  rights 
to  jury  trial.   We  should  not  impose 
debilitating  instructions,  such  as  those 
urged  by  plaintiffs,  which  could  very  well 
jeopardize  the  legality  of  the  huge  number 
of  presently  functioning  and  efficacious 
arbitration  agreements. 

To  be  sure,  as  encouraging  as  the  courts  have 

been  toward  arbitration  agreements  in  hospital  admission 

forms,  the  spector  of  unconscionability  has  also  been 

57 
raised.   In  Tunkl  v.  Regents  of  University  of  California, 

for  example,  the  California  Supreme  Court  held  an  admission 

form,  which  required  that  the  patient  waive  all  claims 

for  negligence  against  the  hospital  as  a  condition  of 

treatment,  to  be  against  public  policy.   The  court  noted, 

"The  admission  room  of  a  hospital  contains  no  bargaining 

58 
table.  ..."     The  allegation  has  been  made  that  patients 
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do  not  read  or  comprehend  what  they  are  signing  when 

59 
they  enter  a  hospital.     The  general  rule  that  a  party 

is  bound  by  the  contract  he  signs  regardless  of  whether 

fi  n 
the  terms  were  read  and  understood   has  been  qualified 

in  the  medical  services  area.     Nevertheless,  if  the 

courts  view  arbitration  as  an  equitable  substitute  for 

litigation  where  no  substantive  rights  are  lost,  then 

such  arbitration  agreements  as  have  been  inserted  in 

hospital  admission  forms,  with  an  election  to  rescind 

before  and  after  treatment,  might  be  enforced. 

There  does  appear,  however,  to  be  a  trend 

toward  increasing  protection  of  the  health  care  recipient 

in  such  situations.   Where  a  party  allegedly  has  not 

read  or  understood  a  waiver  of  rights  in  a  contract, 

the  issue  of  unconscionability  has  usually  hinged  on 

the  positioning,  size,  and  contrast  of  the  print  in  the 

62 
waiver  clause.     In  accord  with  this  reasoning,  some 

states  have  required  arbitration  agreements,  which  involve 

waivers  of  jury  trial  rights,  to  have  the  language  of  the 

63 
waiver  m  a  conspicuous  spot  and  m  the  affirmative. 

In  the  medical  malpractice  context,  two  types 

of  arbitration  contracts  supply  data  for  judging  the 

parties'  receptivity  to  contractual  arbitration. 
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Dr.  Aaron  Fink,  a  urologist,  reported  that  only  10  of 

the  600-plus  persons  he  treated  refused  to  sign 

64 
arbitration  agreements  before  treatment.     Statistics 

from  the  Southern  California  hospitals  which  were  the 

subject  of  Heintz's  study  reveal  a  similar  general 

acceptance  of  arbitration  by  hospital  patients.   Through 

December  1970,  of  the  first  124,758  admissions  in  Heintz's 

Southern  California  hospitals  after  the  arbitration  option 

was  incorporated,  116  rejected  the  arbitration  option, 

with  only  3  of  the  116  rejections  occurring  during  the 

30  day  post-discharge  period.     Heintz  reported  roughly 

that  all  but  1,800  of  the  first  500,000  patients  accepted 

arbitration  by  checking  the  agreement  to  arbitrate  and 

66 
not  revoking  within  the  30-day  post-discharge  period. 

Staff  physicians  at  the  Heintz  study  hospitals  were 

reported  to  be  agreeing  to  arbitration  claims  by  their 

67 
patients  at  a  rate  in  excess  of  90%.     Thus,  it  appears 

that  contractual  arbitration  is  largely  acceptable  to  both 

sides  in  the  medical  malpractice  area. 

There  also  is  documented  the  positive  impact 

of  contractual  arbitration  arrangements  on  the  number  of 

claims  brought  by  recipients  of  medical  services.   Ross-Loos 

has  a  very  impressive  record  of  arbitration  being  rarely 

68 
requested  by  its  in;]ured  members.     A  substantial  part  of 
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the  success  is  the  result  of  extensive  internal  grievance- 
handling  machinery.   Heintz ' s  study  of  Southern  California 
hospitals  using  arbitration  in  place  of  litigation 
whenever  acceptable  also  reported  a  significant  decrease 
in  arbitration  filings.   It  was  Heintz ' s  opinion  that 
the  reduction  in  claims  was  due  to  the  incentive  to 

settle  early  in  an  environment  where  quick  and  inexpensive 

69 
means  of  claims  resolution  were  available. 

Pima  County,  Arizona  has  had  a  voluntary, 

advisory  medico-legal  screening  panel  operating  since 

70 
1958.     There,  75%  of  all  medical  malpractice  claims 

were  initially  handled  by  the  panel  with  settlement  without 

71 
trial  in  nearly  all  instances.     The  New  Mexico  voluntary 

screening  panel  experience  parallels  that  of  Pima  County. 

In  eight  years  of  operation,  only  10  of  the  75  cases 

72 
submitted  have  gone  on  to  trial.     From  the  limited  data 

from  voluntary  screening  panels,  it  must  be  concluded 

that  those  panels  which  enjoy  success  in  achieving  high 

submission  and  high  settlement  rates  are  located  primarily 

in  rural  localities,  where  the  medical  societies  and  bar 

associations  are  close  knit  and  display  excellent 

73 
communication  and  cooperation  among  themselves. 
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IV. 
The  Proposed  Remedy 
Many  of  the  state  courts  have  justified 
upholding  compulsory  medical  malpractice  arbitration 
plans  on  the  basis  of  the  state  police  power  to  provide 
relief  for  the  public  health  and  welfare  crises.   Under 
this  view,  the  public  health  crisis  which  prompted  resort 
to  the  police  power  was  the  mass  revocation  of  health 

care  providers'  insurance  coverage,  thereby  threatening 

74 
a  reduction  m  the  already  undermanned  health  care  field. 

Whether  such  justification  exists  in  the  products  liability 

area  is,  of  course,  debatable.   Assuming  that  it  does, 

then  the  lower  administrative  and  procedural  costs 

allegedly  associated  with  arbitration  may  be  cited  as  a 

reason  for  its  utilization.   For  example,  arbitration 

usually  involves  no  transcript  and  only  a  short  opinion 

75 
or  answers  to  a  few  questions.     The  absence  of  a  jury 

76 
fact-fmder  eliminates  jury  fees,   which  can  become 

substantial  in  the  course  of  the  lengthy  trials  that  are 

often  common  for  products  liability  cases.   Further  cost 

savings  have,  of  course,  been  achieved  by  the  use  of 

77 
facilities  during  non-working  hours.     However,  these 

alleged  administrative  and  procedural  savings  are  in 

78 
dispute.     No  hard  data  exist   to  confirm  that  the 

administrative  costs  of  arbitration,  in  fact,  represent 
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a  savings  over  court  expenses.   Indeed,  any  comparison 
between  the  two  systems  is  extremely  hazardous  because 
of  the  hidden  tax  costs  incurred  by  the  present  court 
systems.   Moreover,  with  most  medical  malpractice 
mediation  panel  machinery,  the  mediators-arbitrators  have 
volunteered  their  services  through  the  efforts  of  local 

bar  associations  and  medical  societies  to  avoid  the 

79 
malpractice  crisis.     Any  regular  arbitration  process, 

as  a  substitute  for  trial,  will  have  to  pay  its  arbitrators. 
Again,  many  small  claims  and  commercial  arbitration  hearings 
have  been  held  during  evening  hours  in  volunteered  unused 
facilities.   This  procedure  has  worked  for  small,  quickly- 
handled  claims  as  space  has  been  freely  available  for 
these  experimental  projects.   However,  complex  products 
liability  claims  which  require  lengthy  hearings  cannot  be 
adequately  handled  in  short  evening  sessions.   Any  regular 
procedure  for  hearing  products  liability  cases  will  have 
to  pay  for  facilities. 

One  primary  determinant  of  high  legal  costs 

in  medical  malpractice  and  products  liability  cases  is 

80 
the  expense  of  expert  witnesses.     This  substantial 

expense  is  critical  for  plaintiffs  who  often  cannot 

present  their  case  to  a  jury  without  expert  testimony. 
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Products  liability  litigation  has  not  had  to  deal  with 
the  conspiracy  of  silence  problem  which  has  plagued 

medical  malpractice  plaintiffs.   Therefore,  the  statutory 

81 
substitution  of  recognized  treatises  for  live  testimony 

and  the  expansion  of  the  res  ipsa  loquitur  doctrine  to 

8  2 
its  limits    are  not  as  relevant  to  products  liability 

discussions.   Nevertheless,  what  the  arbitration  and 

mediation  panels  procedure  has  contributed  toward 

alleviating  the  unavailability  of  medical  peer  testimony 

could  benefit  the  parties  in  a  products  liability  action. 

Since  products  liability  experts  are  not  wanting,  the 

beneficial  agreements  which  some  medical  malpractice  panels 

execute  with  plaintiffs— the  panel's  agreeing  to  supply 

medical  experts  to  comment  on  plaintiff's  case  if  the  panel 

decides  in  plaintiff's  favor,  in  exchange  for  plaintiff's 

agreeing  to  drop  the  claim  if  the  panel's  finding  is 

83 
adverse  to  plaintiff's  allegation,    are  meaningless  for 

products  liability  cases.   However,  the  panels  provide 

another  benefit,  in  that  the  panelists  themselves  are 

experts  and  are  receptive,  in  their  discretion,  to  informal, 

84 
hearsay  evidence.     Thus,  panels  can  obviate  the  necessity 

for  plaintiffs'  procuring  live  expert  testimony,  thus 

significantly  lowering  the  threshold  value  for  bringing 

a  products  liability  claim.   The  result  is  more  equitable 
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compensation.   Victims  of  defective  products,  who  may  have 
been  substantially  damaged   but  not  to  a  sufficiently  large 
amount  to  contract  for  expensive  expert  testimony,  can 
secure  monetary  relief. 

To  be  sure,  because  it  lowers  the  threshold  for 
profitably  pursuing  claims,  arbitration  has  been  accused 
of  generating  more  claims.   Of  course,  to  the  extent 
that  any  increase  in  claims  represents  injuries  which 
have  previously  gone  uncompensated  because  of  insuf- 
icient  damages,  then  arbitration  will  achieve  more  just 
compensation  for  defective  product  victims.   However, 
increased  claims  v/ill  not  shift  the  balance  between  injury 
costs  and  safety  costs  so  as  to  cause  manufacturers  to 
spend  more  on  safety  development  unless  the  total  claims 
cost  under  arbitration  exceeds  that  of  litigation.   This 
is  unlikely,  since  arbitration  will  only  increase  the 
number  of  small  claims,  while  it  produces  substantial  cost 
savings.   Further,  it  is  far  from  certain  that  arbitration, 
by  lowering  the  threshold  value  for  bringing  a  claim,  in 
fact,  will  foster  more  products  liability  claims.   Some 
authorities  feel  that,  by  assuring  a  more  expeditious  and 
cheaper  resolution  of  claims,  arbitration  actually 
encourages  more  settlements,  because  defendants'  resistance 
to  negotiate  is  diminished  once  the  prohibitive  time  and 
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expense  barriers  to  pursuing  a  claim  in  court  are 
removed . 

If  the  increased  frivolous  claims  fears  are 
borne  out,  then  two  checks  can  be  instituted  in  addition 
to  the  screening  process  induced  by  contingency  fee 
arrangements.   First,  arbitration  panels  can  tax  the  losing 
party  with  all  costs  when  it  is  felt  that  the  claim  is 
totally  nonmeritorious .   Second,  plaintiffs'  lawyers  can 
be  punished  for  bringing  frivolous  claims.   A  third 
possibility,  bringing  counter  suits  for  punitive  damages 
(parallel  to  malicious  prosecution  actions) ,  which  have 
been  instituted  by  some  doctors,  is  probably  not  feasible 
since  it  involves  additional  legal  costs  and  would  not 
help  against  judgment-proof  plaintiffs  who  have  conjured 
up  get-rich-quick  schemes. 

Another  cost  advantage  of  arbitration  which  has 
a  substantial  impact  on  insurance  is  the  stabilizing 

experience  of  arbitration  awards.     To  the  extent  that 

87 
arbitrators  confine  their  awards  within  tight  limits, 

as  opposed  to  the  widely  fluctuating  and  inflating  damage 

awards  of  juries  in  recent  years,  this  permits  insurance 

companies  to  forecast  their  costs  more  accurately  for 

8  8 
different  types  of  conduct-     More  accurate  prognoses 

allow  lower  reserves  for  future  contingencies  and  thereby 
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increase  the  availability  of  insurance.   Arbitration  panels 
can  produce  more  stable  awards  because,  by  seeing  numerous 
claims,  they  develop  a  perspective  for  the  worth  of  an 
injury,  and  an  unwritten  schedule  of  benefits  thus  evolves. 
This  schedule,  together  with  the  experienced  technical 
composition  of  arbitration  panels,  as  contrasted  with  the 
infrequent  service  by  lay  juries,  means  that  arbitration 
awards  will  reflect  more  concrete  assessments  of  injuries. 

Commercial  arbitration  panels  typically  include 
representatives  of  the  business  community.   Consumer 
complaint  arbitration  panels  typically  include  representatives 
of  business  and  consumer  advocates  or  lay  persons.   The 
fear  of  undue  influence  from  such  members  is  obviated 
with  arbitration  panels  because  the  panelists,  in  addition 
to  their  own  expertise  in  the  subject,  become  discriminating 
fact-finders  as  they  become  more  experienced.   To  the  extent 
that  products  liability  claims  involve  complicated  questions 
of  personal  injury  causation,  adequate  design,  and 
technological  feasibility,  the  merits  of  sophisticated 
decision-making  by  arbitration  panels  is  directly  applicable. 

One  qualification  to  the  technical  composition 
of  arbitration  panels  should  be  made.   In  addition  to 
experts  on  technology  and  business,  products  liability 
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panels  should  include  consumer  or  lay  representation.   This 
is  especially  important  where  products  liability  hinges 
on  balancing  safety  against  economic  efficiency  and 
practicality.   The  consumer  or  lay  input  and  vote  should 
not  be  excluded  on  social  policy  questions  involving 
the  allocation  of  the  risk  of  defective  products.   Issues 
of  duty  to  warn,  like  informed  consent  issues,  are 
especially  appropriate  for  consumer  or  lay  opinion  and 
decision  making. 

Second,  to  the  extent  that  arbitration  as 
opposed  to  litigation  expedites  the  hearing  of  disputes, 
it  seems  to  allow  for  better  quality  control.   Whether 
this  phenomenon  is  applicable  to  products  liability 
depends  upon  when  manufacturers  of  allegedly  defective 
products  reconsider  or  alter  their  designs  or  manufacturing 
processes.   If  they  alter  or  discontinue  defective  models 
or  processes  only  after  a  final  determination  of  liability, 
then  arbitration,  by  speeding  up  decisions  of  liability 
will  more  effectively  control  the  quality  of  products. 
The  quality  control  advantage  to  be  garnered  from 
arbitration  assumes,  of  course,  an  adequate  reporting 
system  of  arbitration  decisions  for  discipline  and 
publication  purposes. 
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Discussion  of  the  merits  of  arbitration  in 
the  medical  malpractice  context  has  stressed  the  lack  of 
publicity,  especially  public  cross-examination  of  doctors 
and  the  stigmatization  of  a  malpractice  trial.   The 
privacy  advantage  of  arbitration,  if  it  indeed  is  a 
benefit,  has  only  one  application  to  products  liability. 
The  confidentiality  of  arbitration  hearings,  in  addition 
to  possibly  being  more  conducive  to  settlement,  also 
would  prevent  exposure  of  information  about  special 
manufacturing  designs  or  processes,  the  trade  secrets 
of  a  manufacturer. 

In  the  commercial  field,  the  courts  have 

frequently  enforced  consensual  agreements  to  submit 

89 
future  disputes  to  binding  arbitration.     The  principal 

review  by  courts  of  contractual  agreements  to  arbitrate 

future  disputes  concerns  two  issues:   (1)  whether  the 

agreement  to  arbitrate  is  "fundamentally  fair";  and 

(2)  if  the  arbitration  clause  was  included  within  a  standard 

form,  whether  it  was  conspicuous  or  an  unsurprising  condition 

90 
to  the  general  class  of  persons  executing  such  contracts. 

Lippman  suggests  that  a  voluntarily  executed  arbitration 

clause  covering  future  disputes  between  merchant  and 

consumer  may  be  contained  in  a  sales  slip,  invoice, 

consumer  credit  agreement  or  wholly  separate  agreement 


178 


91 
made  at  the  time  of  purchase.     If  fundamentally  fair 

and  either  expected  by  consumers  or  prominently  communicated 

to  consumers,  such  agreements  to  arbitrate  future  disputes 

should  be  enforced.   Generally,  of  course,  an  agreement 

to  arbitrate  future  disputes  will  be  enforced  by  courts 

only  in  those  states  where  a  modern  arbitration  agreement 

92 
statute  has  been  enacted.     At  present,  a  majority  of 

93 
states  have  such  comprehensive  statutes. 

Many  of  the  benefits  which  have  arguably  been 

derived  from  using  expert  panels  to  arbitrate  medical 

malpractice  disputes  should  also  be  expected  from  products 

liability  arbitration.   The  cost  savings  potential  from 

a  products  liability  arbitration  plan  is  certainly  similar 

to  medical  experience.   Moreover,  the  arbitrator-experts 

should  bring  more  sophisticated  decision-making  to  products 

liability  disputes,  and  the  result  should  be  a  more  informed 

balance  of  the  costs  of  product-caused  injuries  against 

the  technological  and  financial  feasibility  of  increasing 

safety.   However,  most  of  the  benefits  of  arbitration 

can  be  achieved  by  compulsory  arbitration  hearings  only 

if  the  right  to  appeal  is  only  minimally  exercised. 

Therefore,  in  order  to  evaluate  compulsory  arbitration 

as  a  means  of  alleviating  the  cost  of  insurance  and 

improving  resolution  of  products  liability  claims,  rates 
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of  appeal  from  these  arbitration  panel  hearings  must  be 
kept  low.   This  has,  in  fact,  been  the  experience  v/ith 
medical  malpractice  arbitration  plans.   However,  it  is 
simply  impossible  to  ascertain  whether  this  experience 
can  be  duplicated  in  products  liability  where  the  personal 
relationship  between  plaintiffs  and  defendants  is  often 
totally  lacking. 

Moreover,  even  if  compulsory  arbitration  panels 
benefit  the  resolution  of  products  liability  disputes,  the 
problem  of  their  constitutionality  is  a  more  serious  threat 
in  that  context  than  in  medical  malpractice.   First,  it  is 
disputed  whether  the  present  threat  of  mass  unavailability 
of  products  liability  insurance,  is  on  the  same  scale  as  in 
the  medical  field-   Second,  it  is  not  obvious  that  withdrawal  of 
product  manufacturers  v;ould  create  a  problem  of  the  magnitude 
attached  to  a  withdrawal  of  medical  services.   While  compulsory 
arbitration  panels  would  probably  serve  as  a  very  efficacious 
alternative  to  litigation  of  products  liability  disputes,  unless 
an  insurance  crisis  can  be  documented  as  least  comparable  to 
the  medical  malpractice  dilemma,  it  is  doubtful  that  most 
compulsory  arbitration  statutes  for  products  liability 
claims  would  pass  constitutional  muster. 
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Economic  Impact 

A  change  in  the  legal  system,  from  one  where  juries 
determine  the  existence  and  extent  of  liability  in  product- 
related  accident  cases   to  one  where  panels  of  experts  would  make 
such  determinations,  may  have  at  least  two  broad  effects:   (1)  it 
may  reduce  administrative,  court  and  litigation  costs;  and  (2)  it 
may  reduce  estimates  as  to  the  economic  cost  of  pain  and  suffering. 
The  result  of  the  first  effect  would  be  to  increase  the  net  compen- 
sation paid  accident  victims  in  products  liability  cases.   The 
result  of  the  second  effect  would  be  to  reduce  the  compensation 
received  by  accident  victims.   However,  the  net  result  is  not  clear, 
and,  in  either  case,  whether  compensation  increases  or  decreases, 
the  resource  allocative  effect  of  a  change  from  litigation  to  arbi- 
tration is  not  likely  to  be  significant.   The  costs  of  accidents 
and  accident  prevention  will  essentially  be  unaffected. 

Even  in  the  absence  of  relevant  empirical  information, 
it  appears  most  likely  that  the  shift  from  litigation  to 
arbitration  would  result  in  lower  overall  administrative  and 
adjudicative  costs.   Whether  a  panel  of  experts  v^rould  be  more 
likely  to  estimate  the  economic  cost  of  pain  and  suffering  more 
accurately  is  not  quite  as  obvious.   Moreover,  there  is  a  great 
deal  of  essentially  a  priori  evidence  to  suggest  that  many 
awards  related  to  pain  and  suffering  really  do  not,  presently, 
actually  measure  the  associated  economic  loss  to  accident  victims. 
Most  consumers  seriously  injured  by  a  product  would  not  have 
found  the  actual  damages  award  for  pain  and  suffering  sufficient. 
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ex_ante,  to  have  subjected  themselves  voluntarily  to  the 
accident  and  injury. 

There  are  primarily  three  reasons  why  judicially 
determined  estimates  of  the  economic  losses  related  to  product 
accidents  may  exceed  the  true  economic  costs  of  the  corresponding 
accident  "caused"  by  the  defective  or  dangerous  product.   As 
has  been  noted,  the  correct,  economic  measure  of  an  accident 
is  associated  with  ex  ante,  rather  than  ex  post,  estimates  of 
value.   It  is  most  certainly  true,  however,  that  any  individual's 
valuation  of,  for  example,  the  loss  of  a  foot  is  directly  related 
and  varies  with  the  probability  of  the  occurrence  of  the 
accident  and  loss.   Hence,  although  the  true  economic  value  of  an 
individual's  foot  is  exogeneously  determined,  and  ought  to  be 
independent  with  respect  to  the  probability  of  the  individual's 
actually  losing  his  foot,  this  is  not  the  case  in  fact.   After  the 
foot  has  been  cut  off,  the  value  that  the  accident  victim,  as 
well  as  the  court,  places  on  the  foot  most  certainly  is  greater 
than  the  corresponding  valuation  before  the  accident,  when  the 
probability  of  injury  was  perceived  as  being  much  less.   Ex  post, 
of  course,  the  probability  is  effectively  100  percent. 

Moreover,  valuations  determined  by  statistical 
estimates  of  probabilities  will  be  less  than  the  corresponding 
sum  of  the  average  valuations  of  the  feet  lost  by  particular 
accident  victims.   What  this  implies  is  that  the  courts',  as 
well  as  an  insurance  carriers',  valuation  of  limbs  relates  to 
"statistical  persons,"  rather  than  to  anyone  in  particular.   If 
the  court  knew  the  particular  accident  victim,  his  age  and  other 
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related  characteristics  and  circumstances,  it  is  most  likely 
that  its  valuation  of  the  same  limb  would  increase.   Ex  post 
valuations  of  necessity  relate  to  a  particular  individual,  and 
the  circumstances  and  factors  peculiar  to  that  person  will  tend 
to  make  valuations  greater  than  those  based  strictly  on 
"statistical  persons"  and  the  probabilities  of  accidents. 

Perhaps  most  importantly,  damage  awards  appear  to 
be  strongly  and  directly  influenced  by  the  defendant's  ability 
to  pay.   The  greater  the  wealth,  or  higher  the  level  of  income  of 
the  defendant,  the  more  ready  are  juries  to  award  large  monetary 
damages.   This  last  factor  is  perhaps  the  most  important  one 
underlying  the  fact  that  damage  awards  may  significantly  exceed 
the  true  economic  costs  of  product  related  accidents.   Accordingly, 
reliance  on  these  valuations  of  accident  costs  may  well  result 
in  a  level  of  safety  in  the  economy  which  is  economically 
inefficient — too  high — and  an  accident  rate  which  is  too  low. 
To  the  extent  that  moving  away  from  court  and  jury  determinations 
of  damage  awards  to  such  valuations  being  made  by  arbitration 
panels  and  other  panels  of  experts  results  in  more  accurate 
estimates  of  the  true  economic  costs  of  accidents,  it  will  be 
a  move  in  the  right  direction. 


183 


NOTES 


1.  This  is,  of  course,  an  enormous  assumption.   It  is  based  on  at  least  four  realiza- 
tions:  (1)  there  is  presently  no  evidence  to  prove  whether  arbitration  produces 

as  fair  results  as  trials;   (2)  indeed,  there  is  not  even  a  methodology  for  attack- 
ing or  defending  the  assumption;   (3)  nevertheless,  those  who  have  ventured  educated 
guesses  on  the  subject  seem  to  believe  that  arbitration  is  even  more  fair  than 
trials;  and  (4)  as  long  as  litigants  retain  their  right  to  a  trial  de  novo ,  arbi- 
tration does  not  bar  them  from  their  day  in  court.   Of  course,  educated  guesses 
may  unconsciously  reflect  the  biases  of  those  who  make  the  guesses.   Doctors  ob- 
viously favor  any  system  which  gives  substantial  promise  of  eventually  reducing 
the  cost  of  malpractice  insurance.   Judges  favor  a  system  which  reduces  docket 
congestion.   Lawyers,  in  general,  may  be  inclined  to  look  favorably  on  a  system 
which  seems  neater  and  more  efficient,  and  avoids  some  of  the  horrors  of  litiga- 
tion.  Even  plaintiffs'  lawyers  may  prefer  a  system  which  weeds  out  a  lot  of  the 
low-dollar  cases. 

On  the  other  hand,  plaintiffs  may  be  enthusiastic  if  told  that  arbitration  would 
be  twice  as  fast  as  trial,  but  if  they  were  told  that  the  chance  of  their  winning 
their  cases  would  be  lower,  as  would  their  recovery  if  they  did  win,  their  re- 
sponses might  be  very  different. 

2.  Arbitration  aims  at  different  objectives,  depending  upon  the  type  of  subject  matter. 
For  example,  commercial  and  labor  arbitration,  both  philosophically  and  in  terms 

of  applicable  legal  principles,  are  in  direct  conflict  with  one  another.   The 
fundamental  philosophical  distinction  between  these  two  forms  of  arbitration  was 
summarized  byJustice  Douglas  in  United  Steelworkers  of  America  v.  Warrior  &  Gulf 
Navigation  Co. ,  363  U.S.  574  (1960): 

In  the  commercial  case,  arbitration  is  the  substitute 
for  litigation.  .  .  .  [Labor]  arbitration  is  the  sub- 
stitute for  industrial  strife.  .  .  .  [A] rbitration 
of  labor  disputes  has  quite  different  functions 
from  arbitration  under  an  ordinary  commercial  agree- 
ment, •  •  • 

363  U.S.  at  578.   See  "Future  of  arbitration  in  New  York — Symposium,"  39  Albany  L. 
Rev.  353,  397  (1975).   Any  consideration  of  the  benefits  of  labor  arbitration  is 
inappropriate  here. 

3.  The  mediation  process  differs  from  arbitration  in  that:   (1)  it  is  often  compelled 
by  statute  or  judicial  decree,  whereas  arbitration  is  usually  voluntarily  under- 
taken by  consent  of  the  parties;  and  (2)  the  resolutions  of  a  mediation  panel 

are  limited  in  scope — typically,  no  damages  are  awarded — and  are  not  binding. 
Nevertheless,  the  mediation  procedure  implements  many  of  the  advantages  of  ar- 
bitration. 

4.  Conversation  with  Irving  Ladimer  and  Joel  Solomon  of  American  Arbitration  Associa- 
tion, Oct.  6,  1976. 

5.  Id. 

6.  See  text  accompanying  note  22,  infra,  et  seq. 

7.  Often,  the  filing  of  a  bond  is  required.   In  Massachusetts,  $2000  is  the  suggested 
amount.   Mass.  Gen.  L.  Ann,  c.  231,  §  60B  (Supp.  1975) . 

8.  See  note  28,  infra ,  and  accompanying  text;  Sparkman,  infra  notes  30,  33;  Halpern, 
infra  note  34.   Cf.  Comiskey ,  infra  note  36. 

9.  Winikoff,  "Medical-Legal  Screening  Panels  as  an  Alternative  Approach  to  Medical 
Malpractice  Claims,"  13  Wm.  &  Mary  L.  Rev.  695,  717  (1972). 

10.  Heintz,  "Hospitals  Study  Indicates  Claims  Cost  Lower  Through  Arbitration,"  Mal- 
practice  Digest  1,  4  (Jan. -Feb.  1976).   See  also  Ladimer,  "Arbitration:   Alterna- 
tive  to  Malpractice  Suits"  (unpublished  paper  presented  at  American  Public  Health 
Association,  Nov.  18,  1975)  at  12-13;  Berkman,  "Alternatives  to  Medical  Malprac- 
tice Litigation)   (paper   presented  at  Annual  Meeting,  American  Bar  Association, 
August  10,  1976;  with  postscript,  August  20,  1976)  at  4-5  of  oostscript. 

11.  Three  observations  about  Heintz'sdata  deserve  comment   (1)  the  arbitration  option 
was  not  offered  to  emergency  patients  for  fear  that  such  agreements  would  be  held 
unconscionable  due  to  the  dire  need  for  medical  care;   (2)  of  over  500,000  patients 
admitted  to  the  eight  arbitration-offering  hospitals,  1800  patients,  or  0.36%  of 
the  Scunple,  rejected  arbitration,  either  during  admission  or  afterwards.   Since 
Heintz  included  all  malpractice  claims  in  his  analysis,  these  factors  are  either 
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insignificant,  or,  if  emergency  patients  or  arbitration-rejecting  patients  are 
more  litigious  than  the  average,  these  factors  would  compromise  any  differences 
between  the  two  groups;   (3)  there  is  the  possibility,  not  known,  that  a  dis- 
proportionate share  of  the  expensive  and  complex  malpractice  claims  were  not 
resolved  by  the  arbitration  group  during  the  five-year  experience. 

12 .  Report  of  the  Health,  Education,  and  Welfare  Secretary's  Commission  on  Medical 
Malpractice,  Pub.  No.  (05)  73-89,  Appendix  pp.  424-49  (1973).   Ross-Loos  has 
experienced  only  seven  arbitrations  in  over  20  years  of  arbitrating  claims. 
Bergan  "Medical  Arbitration  Experiments,"  211  J. A.M. A.  351  (1970).   Ross-Loos 
data  are  suspect,  however,  because  it  is  known  that  the  Ross-Loos  group  has 
implemented  extensive  internal  grievance-handling  procedures  which  not  only 
are  designed  for,  but  have  been  very  successful  in,  resolving  patient-provider 
disputes  before  any  formal  claims  are  filed  for  arbitration.   McDonald,  "Medical 
Malpractice:   A  Discussion  of  Alternative  Compensation  and  Quality  Control  Sys- 
tems" (A  Center  Occasional  Paper — Published  by  the  Center  for  the  Study  of 
Democratic  Institutions)  at  9.   It  is  not  reported  whether  the  arbitration 
group's  deficiency  in  claims  is  due  to  more  effective  grievance  machinery,  or 
other  factors,  including  the  possibility  that  the  availability  of  a  quicker, 
less  expensive  method  for  resolving  disputes  induces  settlements  early  before 
formal  complaints  are  filed.   Heintz  implies  that  the  latter  effect  was  present 
in  his  study.   Supra  note  10,  at  4. 

13.  Heintz,  supra  note  10,  at  4. 

14.  Ladimer  &  Solomon,  supra  note  4. 

15.  R.  Gibbs,     "Arbitration  of  Medical  Malpractice  Disputes:   A  Legislative  Model 
and  Comments"  (unpublished  paper)  at  1.   See  also  Bergan,  supra  note  12,  211 

J. A.M. A.  351  (1970). 

16.  A  discussion  of  contingent  fee  arrangements  is  deferred  to  the  analysis  of  attor- 
ney's fee  reform. 

17.  H.E.W.  Report,  supra  note  12,  Appendix  at  87,  128. 

18.  Both  tort  litigation  and  no-fault  systems  are  inferior  to  arbitration  in  their 
potential  for  supplying  data  for  quality  control  checking.   Gibbs,  "Malpractice 
Screening  Panels  and  Arbitration  in  Medical  Liability  Disputes,"  J.  Legal  Medicine 
30  (May-June  1973) . 

19.  Winikoff,  supra  note  9,  at  713.   Gibbs,  supra  note  18,  at  32.   VJilliams,  "Joint 
Medico-Legal  Plan  for  Screening  Medical  Malpractice  Cases  "  96  Va .  Medical  Monthly 
297,  299  (1969).   Note,  "Medical  Malpractice  Mediation  Panel  in  the  First  Judicial 
Department  of  New  York:   An  Alternative  to  Litigation,"  2  Hofstra  L.  Rev.  261,  269 
(1974) . 

20.  Winikoff,  supra  note  9,  at  705. 

21.  For  sample  opinion,  see  Smith  &  Rogge ,  "The  Malpractice  Crisis:   Views  of  Illinois 
Physicians"  (unpublished  paper,  1975) . 

22.  Lawyers  who  serve  on  most  medical  malpractice  panels  are  selected  from  the  trial 
bar,  usually  with  at  least  personal  injury  experience.   In  products  liability 
litigation  (as  in  medical  malpractice  litigation) ,  current  standards  are  often 
applied  to  products  (treatment)  which  were  manufactured  (given)  many  years  pre- 
viously, when  technological  (medical)  knowledge  made  such  standards  impossible. 
Experts  should  appreciate  this  time  lag  better  than  juries  and  would  be  less 

apt  to  apply  current  standards  of  safety  and  adequate  design  to  products  originally 
made  many  years  previously.   Thus,  decisions  by  panels  of  experts  would  be  fairer 
to  defendant-manufacturers. 

23.  Gibbs,  supra  note  18. 

24.  381  Pa.  223,  112  A. 2d  625,  appeal  dismissed  sub  nom.,  Smith  v.  Wissler,  350  U.S. 
858  (1955). 

25.  112  A. 2d  at  627. 

26.  id^.    at  629.   The  court  continued: 

In  .  .  .  Capital  Transaction  Co.  [v.  Hof,  174  U.S.  1 
(1899)1  it  was  said,  174  U.S.  at  page  23,  .  .  .  : 
"It  [the  Constitution]  does  not  prescribe  at  what 
stage  of  an  action  a  trial  by  jury  must,  if  de- 
manded, be  had,  or  what  conditions  may  be  imposed 
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upon  the  demand  of  such  a  trial,  consistently 
with  preserving  the  right  to  it."   The  only 
purpose  of  the  constitutional  provision  is  to 
secure  the  right  of  trail  by  jury  before  rights 
of  person  or  property  are  finally  determined. 
All  that  is  required  is  that  the  right  of  appeal 
for  the  purpose  of  presenting  the  issue  to  a 
jury  must  not  be  burdened  by  the  imposition  of 
onerous  conditions,  restrictions  or  regulations 
which  would  make  the  right  practically  unavail- 
able.  As  to  what  amounts  to  such  a  forbidden 
restriction  it  has  been  held  that  the  constitu- 
tional provision  is  not  violated  by  a  requirement 
of  the  payment  of  costs  before  the  entry  of  an 
appeal  in  order  to  obtain  a  jury  trial,  .  .  .  nor 
by  a  requirement  of  giving  bail  for  the  payment 
of  costs  accrued  and  to  accrue  or  for  the  per- 
formance of  some  other  duty,  .  .  .  nor  by  a  require- 
ment of  furnishing  security  for  the  prosecution 
of  the  appeal  and  ;-atisf action  of  the  final 
judgment  .  .  .  nor  by  a  roquiremert  of  the  payment 
of  a  jury  fee  in  advance  of  trial.    *  *  *    There 
can  be  no  valid  objection  .  .  .  regardina  the  payment 
of  the  accrued  costs  and  the  giving  of  a  recogni- 
zance for  the  payment  of  the  costs  to  accrue  in 
the  appellate  proceedings  as  the  condition  for 
the  allowance  of  an  appeal  from  the  award  of  the 
arbitrators. 

*  *  * 

The  requirement  that  the  appellant  repay  to  the 
county  the  fees  of  the  arbitrators  is  obviously 
designed  to  serve  as  a  break  or  deterrent  on  the 
taking  of  frivolous  and  wholly  unjustified  appeals; 
if  there  were  not  such  a  provision  the  defeated 
party  would  be  likely  to  appeal  in  nearly  all 
instances  and  the  arbitration  proceedings  would 
tend  to  become  a  mere  nullity  and  waste  of  time. 

Id.  at  629-31  (citations  omitted)  (emphasis  in  original). 

27.  Lippman,  "Arbitration  as  an  Alternative  to  Judicial  Settlement:   Some  Selected 
Perspectives."   24  Me.  L.  Rev.  215,  240,  n.  144  (1972).   See  L.  Jaffe,  Judicial 
Control  of  Administrative  Action  9  9  (19  6  5). 

28.  Thirteen  states  have  enacted  compulsory  arbitration  plans  for  medical  malpractice 
cases:   Ariz.  Rev.  Stats.  Ann.  §  12-567  (Supp.  1976);  21A  Fla.  Stat.  Ann.  §§  768.133- 
768.134  (Supp.  1976);  111.  Civil  Practice  Act,  ch.  110,  §§  58.3-58.10  (Supp.  1975)'; 
Ind.  Stats.  Ann.  Tit.  16,  Art.  9.5,  ch .  9  (Supp.  1976);  Md.  Ann.  Code,  Art.  26, 

§§  3-2A02-3-2A07  (Supp.  1976);  Mass.  Gen.  L.  Ann,  ch .  231,  §  60B  (Supp.  1975); 
Neb.  Leg.  Bill  434,  §§  40-47  (1976);  Nev.  Rev.  Stat.  §§  41A. 050-41A. 070  (Supp. 
1976);  N.M.  House  Bill  29,  §§  14-24  (1976);  N.Y.  Judiciary  Law  §  148-a  (McKinney 
Supp.  1975);  Ohio  Rev.  Code  Ann.  §  2711.21  (Supp.  1975);  40  Pa.  Stats.  Ann. 
§§  1301.101  et  seq.  (Supp.  1976);  Tenn.  Code  Ann.  §§  23-3401  et  seq.  (Supp.  1975). 
The  Louisiana  statute.  La.  Rev.  Stats.  40:1299.47  (Supp.  1976),  mandates  panel 
review  unless  both  parties  either  consent  to  private  arbitration  or  agree  to 
waive  the  panel  hearing. 

29.  Supra  note  28- 

30.  Sparkman  v.  Carter,  43  Fla.  Supp.  107  (Cir.  Ct.  1975),  rev'd,  335  So.  2d  802  (Fla, 
1976);  Solomon  v.  Memorial  Hospital,  43  Fla.  Supp.  105  (Cir.  Ct.  1975). 

31.  Sparkman ,  supra  note  30,  43  Fla.  Supp.  at  108-09;  Solomon ,  supra  note  30,  43  Fla. 
Supp.  at  106. 

32.  Sparkman ,  supra  note  30/  43  Fla.  Supp.  at  109,  115;  Solomon ,  sug^ra  note  30»  43 
Fla.  Supp.  at  107. 


186 


33.   The  court  stated: 

The  physician  under  the  Florida  Medical  Consent 
Law  has  the  "best  of  two  worlds"  in  that  he  has 
a  choice  between  participating  in  the  administra- 
tive hearing  or  not  oarticipating ;  whereas,  the 
plaintiff  .  .  .  must  submit  his  claim  to  an  appro- 
priate medical  mediation  panel  before  ne  may  file 
a  claim  in  the  state  courts.    *  *  *    Contention 
was  made  that  such  an  arrangement  violates  the 
equal  protection  clause  of  the  Constitutions  of 
the  United  States  and  of  Florida.   We  agree  and 
construe  the  statute  to  mean  that  in  the  event 
the  physician  fails  to  participate  in  the  ad- 
ministrative hearing  after  plaintiff  has  done 
so,  such  fact  is  admissible  into  evidence  in  any 
subsequent  civil  medical  malpractice  trial. 
We  realize  that  certain  items  of  expense  in  re- 
lation to  the  mediation  attempts  will  be  incurred, 
but  it  would  naturally  follow  that  such  expenses 
to  the  extent  of  reasonableness  would  become  a  part 
of  the  costs  of  the  judicial  proceedings,  taxable 
against  the  losing  party. 

Although  courts  are  generally  opposed  to  any 
burden  being  placed  on  the  rights  of  aggrieved 
perscns  to  enter  the  courts  because  of  the  consti- 
tutional guaranty  of  access,  there  may  be  reason- 
able restrictions  prescribed  by  law.   Typical  ex- 
amples are  the  fixing  of  a  time  within  which  suit 
must  be  brought,  payment  of  reasonable  cost  de- 
posits, pursuit  of  certain  administrative  relief.  .  .  . 
*  *  *    At  the  time  of  enactment  of  the  legislation 
in  question  sub  judice,  there  was  an  imminent 
danger  that  a  drastic  curtailment  in  the  availa- 
bility of  health  care  services  would  occur  in 
this  state.   The  Legislature's  recognition  of  the 
crisis  in  the  area  of  medical  care  and  the  need 
for  legislation  for  the  benefit  of  public  health 
in  this  state  is  evidenced.    *  *  *    The  Legis- 
lature felt  it  incumbent  upon  itself  to  attempt 
to  resolve  the  crisis  through  exercise  of  the  police 
power  for  the  general  health  and  welfare  of  the 
citizens  of  this  State  and  accordingly  enacted 
Chapter  75-9,  Laws  of  Florida,  to  effectuate  that 
purpose.   The  statutes  involved  here  deal  with 
matters  related  directly  to  public  health  and 
obviously  have  for  their  purpose  an  effort  to 
have  the  parties  mediate  claims  for  malpractice 
thereby  reducing  the  cost  of  medical  malpractice 
insurance  and  ultimately  medical  expenses. 

Even  though  the  pre-litigation  burden  cast  upon 
the  claimant  reaches  the  outer  limits  of  consti- 
tutional tolerance,  we  do  not  deem  it  sufficient 
to  void  the  medical  malpractice  law. 

Sparkman  v.  Carter,  supra  note  30,  335  So.  2d  at  805-06.  The  concurring  opinion 
which  also  received  support  from  a  majority  of  the  supreme  court  elaborated  fur- 
ther as  to  why  the  statute  should  be  upheld: 

The  Legislature  quite  reasonably  approached  the 
public  health  crisis  in  Florida  by  seeking  to 
remove  from  the  court  system  of  the  state  those 
medical  malpractice  cases  which  are  patently 
frivolous  or  clearly  meritorious,  and  those  which 
are  subject  to  settlement  after  the  parties  have 
been  brought   together  with  a  disinterested  media- 
tor.  In  fact,  it  is  likely  that  the  Legislature 
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will  more  frequently  attempt  to  accommodate 
the  resolution  of  individual  disputes  without 
the  use  of  the  judiciary  in  areas  where  other 
forums  or  procedures  can  readily  provide  ade- 
quate dispute  adjustment.    *  *  *    [I]t  has 
never  been  a  constitutional  "privilege"  to  file 
a  lawsuit  in  a  judicial  tribunal  in  the  first 
instance.    *  *  *    The  mediation  panel  becomes, 
in  essence,  akin  to  a  required  pre-trial  settle- 
ment conference,  a  procedure  common  in  many  juris- 
dictions at  the  onset  of  litigation.    *  *  *   it 
troubles  me  that  persons  who  seek  to  bring  mal- 
practice lawsuits  must  be  put  to  the  expense  of 
two  full  trials  on  their  claim,  assuming  the 
medical  defendant  chooses  to  put  plaintiff  to  her 
proof  before  the  panel.   Obviously,  this  proce- 
dure favors  the  medical  defendant  over  a  certain 
category  of  claimants  who  have  limited  resources. 
The  only  reciprocal  benefit  given  plaintiffs 
under  the  statute  is  the  ability  to  have  the  media- 
tion panel's  decision  admitted  into  evidence  at 
the  later  trial,  a  benefit  which  is  only  valuable 
if  the  plaintiff  prevails  before  the  mediation 
panel  and  in  any  event  is  fully  equated  by  the 
reciprocal  evidentiary  right  given  to  the  defen- 
dant.  While  I  find  the  inequity  in  this  proce- 
dure harsh  to  a  large  and  undefined  class  of 
litigants,  I  cannot  in  good  conscience  invalidate 
the  statute  on  that  basis.   A  disparity  of  re- 
sources has  always  been  an  imbalance  in  litiga- 
tion which  the  courts  are  relatively  powerless  to 
adjust. 

Id.  at  806-07  (footnote  omitted). 

34.  85  Misc.  2d  753,  381  N.Y.S.2d  744,  745-46  (Sup.  Ct.  1976). 

35.  85  Misc.  2d  349,  376  N.Y.S.2d  996,  1005  (£up.  Ct.  1975)  (dictum). 

36.  45  U.S.L.W.  2019  (7/13/76). 

37.  Wright  v.  Central  DuPage  Hospital  Association,  347  N.E.2d  736,  739-41  (111.  1976) 

38.  But  see  Grace  v.  Hewlett,  51  111.  2d  478,  283  N.E.2d  474,  481  (1972),  in  which 
§  609  of  the  Illinois  No  Fault  Automobile  Act,  which  compelled  arbitration  of 
claims  under  $3000,  was  held  to  be  an  unconstitutional  infringement  of  the  right 
to  a  jury  trial.   The  court  did  not  elaborate  on  its  conclusion. 

39.  Supra  note  28. 

40.  Flotemersch  v.  Bedford  County  General  Hospital,  69  F.R.D.  556,  558  (E.D.  Tenn. 
1975)  . 

41-   Evanston  v.  West,  cited  in  Berkman,  supra  note  lo,  at  2-3  of  postscript. 

42.  Young  v.  Alberts,  73  Ohio  Op.  2d  32,  342  N.E.2d  700  (Comm.  PI.  1975). 

43.  See  Anderson  v.  Florence,  288  Minn.  351,  181  N.W.2d  873,  881  (1970)  (where  the 
court  stated  that  a  medico-legal  screening  panel  is  an  appropriate  pre-trial 
forum  for  malpractice  cases).   New  Jersey's  voluntary  review  procedure,  which 
was  instituted  by  Supreme  Court  Rule  4:25B  (1975),  extends  a  binding  arbitra- 
tion option  to  plaintiffs.   If  the  plaintiff  agrees  to  drop  the  case  if  the 
panel's  decision  is  adverse  to  plaintiff's  claim,  then,  if  the  panel  finds 
favorably  on  plaintiff's  claim,  the  panel  will  supply  plaintiff  with  the  names 
of  three  expert  witnesses  who  will  testify  as  plaintiff's  witnesses  if  the  case 
goes  to  trial.   Two  decisions  have  interpreted   the  binding  option.   In  Marsello 
V.  Barnett,  50  N.J.  577,  236  A. 2d  869  (1967),  plaintiffs  were  permitted  to  re- 
voke their  signed  binding  option  agreement  before  the  panel  heard  the  case.   The 
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court  allowed  revocation  since  the  entire  proceeding  before  the  panel  was  volun- 
tary.  However,  in  Grove  v.  Seltzer,  56  N.J.  321,  266  A. 2d  301  (1970),  the  court 
refused  to  allow  the  plaintiff,  who  had  agreed  to  be  bound  by  the  panel's  deter- 
mination, to  revoke  his  agreement  after  the  panel  had  decided  adversely  to  his 
claim,  notwithstanding  plaintiff's  "duress"  contention  that  the  defendant  would 
not  submit  to  the  panel  hearing  unless  plaintiff  agreed  to  be  bound. 

44.  Note,  "Medical  Malpractice  Mediation  Panel  in  the  First  Judicial  Department  of 

New  York:   An  Alternative  to  Litigation,"  2  Hofstra  L.  Rev.  261,  271  (1974);  Owens, 
"Compulsory  Malpractice  Mediation:   Don't  Sell  Tt  Short,"  Med.  Econ.  94,  103  (June 
9,  1975). 

45.  Med.  Econ,  supra  note  44,  at  99. 

46.  Id. 

47.  During  the  1971-1972  judicial  year,  compulsory  arbitration  of  medical  malpractice 
cases  in  Bronx  County,  New  York  disposed  of  64%  of  the  cases  by  settlement.   Note, 
supra  note  44,  at  285.   In  the  Rochester  City  Court  in  the  judicial  year  1970-1971 , 
compulsory  arbitration  resulted  in  a  40.2%  settlement  rate  for  medical  malpractice 
claims.   Id. 

48.  Berkman,  supra  note  10,  at  23. 

49.  Bergen,  "Arbitration  of  Medical  Liability,"  211  J. A.M. A.  175,  176  (1970). 

50.  Casualty  Indemnity  Exchange  Insurance  Company  offers  15%  lower  premiums  to  its 
insured  physicians  who  secure  arbitration  agreements  with  more  than  90%  of  their 
new  patients  and  85%  of  their  current  patients  (excluding  emergency  patients)  . 
Berkman,  supra  note  10,  at  45;  McDonald,  supra  note  12,  at  11.   The  argument, 
that  such  economic  pressure  by  an  insurance  carrier  induces  health  care  providers 
to  exert  undue  pressure  on  their  patients  to  sign,  thus  making  the  arbitration 
agreements  invalid  on  duress  grounds,  has  not  been  tested.   The  emergency  pa- 
tient exclusion  may  initially  save  the  agreement.   See  Tunkl  v.  Regents  of 
University  of  California,  60  Cal.  2d  92,  383  P. 2d  441,  32  Cal .  Rptr.  33  (1963). 
But  a  challenge      might     be  successful  if  all  insurance  carriers  entice 
their  insureds  to  enroll  most  of  their  patients  with  arbitration  contracts. 

51.  62  Cal.  2d  606,  401  P. 2d  1,  43  Cal.  Rptr.  697  (1965). 

52.  401  P. 2d  at  3.   Like  the  insurance  carrier  situation,  supra  note  50,  if  all  health 
care  service  groups  require  submission  to  arbitration  as  a  condition  of  membership, 
it  is  likely  that  the  courts  will  strike  down  such  an  arrangement  as  unconscionable 
unless  alternative  health  services  are  available. 

53.  Heintz,  supra  note  10,  at  1;  Ludlam  &  Hassard,  "Arbitration/"  114  Cal.  Med.  102-05 
(1971)  . 

54.  See  Moran  v.  Paine,  Webber,  Jackson  &  Curtis,  422  Pa.  66,  220  A. 2d  624,  627  (1966), 
which  supports  the  proposition  that  an  election  to  arbitrate  is  sufficient  knowledge 
of  the  terms  of  arbitration. 

55.  Sup.  Ct.  #  C41265  (8/10/76). 

56.  Cited  in  Berkman,  supra  note  10,  at  postscript  3-4. 

57.  Supra  note  50. 

58.  383  P. 2d  at  447. 

59.  See  Keeton's  suggestion  that,  in  order  to  avoid  adhesion  problems,  arbitration 
agreements  should  only  be  entered  into  after  the  patient  becomes  aware  of  his 
injury.   McDonald,  supra  note  12,  at  11. 

60.  See ,  e.g..  Frame  v.  Merrill,  Lynch,  Pierce,  Fenner  &  Smith,  Inc.,  20  Cal.  App . 
3d  668,  97  Cal.  Rptr.  811  (1971). 

6]-   Vargas  v.  Esquire,  166  F.2d  651  (7th  Cir.  1948). 
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62.  Henderson,  "Arbitration  and  Medical  Services  Securing  the  Promise  to  Arbitrate 
Malpractice,"  28  Arbitration  J.  14,  23  (1973). 

63.  See,  e.g. ,  Cal.  Code  of  Civil  Proc.  §  1295  (West.  Supp.  1976);  Mich.  Stats.  Ann. 
§§  27A. 5041-27A. 5042  (Supp.  1976). 

64.  Baker,  "Proposal  for  a  medical  malpractice  arbitration  plan  using  Cleveland,  Ohio 
as  a  model,"  19  72  Ins.  L.  J.  62  5,  63  5. 

65.  Id. 

66.  Heintz,  supra  note  10,  at  1. 

67.  Ludlam  &  Hassard,  supra  note  53. 

68.  See  supra  note  12. 

69.  Heintz,  supra  note  10,  at  4. 

70.  See  Lesher,  "Pima  County  Screening  Plan,  "  17  Ariz.  Medicine  379  (1960). 

71.  "Are  Malpractice  Screening  Panels  the  Answer?"  Medical  Econ.  106,  120  (Mar. 
1,  1971). 

72.  Id.  at  128. 

73.  Id.  at  132. 

74.  This  crisis  persuaded  the  Florida  Supreme  Court  in  Sparkman  v.  Carter,  supra  note 
30,  to  uphold  the  Florida  Malpractice  Reform  Act,  despite  its  reaching  "the  outer 
limits  of  constitutional  tolerance."  355  So.  2d  at  806.   See  also  Halpern  v.  Gozan, 
supra  note  34;  Young  v.  Alberts,  supra  note  42. 

75.  Resnick,  "Consumer  Arbitration  as  an  Alternative  to  Judicial  Preseizure  Replevin 
Proceedings."  16  Wm.  &  Mary  L.  Rev.  269,  288  (1974). 

76.  Gibbs,  supra  note  15,  at  9. 

77.  McGonagle,  "Arbitration  of  Consumer  Disputes,"   27  Arbitration  J.  65,  77  (1972). 

78.  Berkman,  supra  note  10,  at  17-18. 

79.  "Are  Malpractice  Screening  Panels  the  Answer?"   supra  note  71,  at  119;  Lesher, 
supra  note  70,  at  379. 

80.  "Arbitration  of  Medical  Liability,"  supra  note  49,  at  176. 

81.  E.g. ,  Mass.  Gen.  Laws  Ann,  c.  233  §  79(c)  (Supp.  1976). 

82.  Rubsamen,  "Res  Ipsa  Loquitur  in  California  Medical  Malpractice  Law — Expansion  of 
a  Doctrine  to  the  Bursting  Poiny  14  Stanford  L.  Rev.  251  (1962) .  But  see  dis- 
cussion of  fault  in  Task  D  analysis. 

83.  E.g.,  New  Jersey  Supreme  Court  Rule  4:253,  supra  note  43. 

84.  Note,  supra  note  44,  at  271;  McDonald,  supra  note  12,  at  9. 

85.  Heintz,  supra  note  10,  at  4. 

86.  Owens,  supra  note  44,  at  99.   Averbach,  "Malpractice  Cases  Don't  Belong  in  the 
Courts,"  Hospital  Physician  56,  60  (1969). 

87.  At  Ross-Loos,  with  arbitration  clauses  in  all  medical  services  contracts,  the 
average  annual  payout  has  been  steady  on  malpractice  claims  at  approximately 
$30,000  per  year.   Coulson,  "The  Malpractice  Mess:   Is  Arbitration  the  Answer?" 
99  Medical  Times  131,  145  (Oct.  1971) ;  Heintz,  supra  note  10,  at  4. 

88.  Gibbs,  supra  note  15,  at  21;  WiniI;off,  supra  note  9,  at  286. 
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89.  See  Gores  v.  Rosenthal,  150  Conn.  554,  557,  192  A. 2d  210,  211  (1963),  and  Gaer  Bros. 
V.  Mott,  144  Conn.  303,  307,  130  A. 2d  804,  806  (1957)  (where  the  court  expresses 
its  opinion  that  arbitration  is  "favored  by  the  law"  to  "avoid  delays  [and]  ex- 
penses."  The  decision  in  Prima  Paint  Corp.  v.  Flood  &  Conklin  Manufacturing  Co. , 
388  U.S.  395  (1967),  evidenced  the  United  States  Supreme  Court's  encouragement  of 
consensual  arbitration  of  commercial  disputes.   There,  the  Supreme  Court  implied 
that  a  contract,  including  an  insurance  policy,  purchase  order  or  invoice  may  con- 
tain a  clause  binding  parties  to  arbitrate  future  disputes.   388  U.S.  at  406-07. 
Lippman,  supra  note  27,  at  216. 

90.  Henderson,  "Arbitration  and  Medical  Services:   Securing  the  Promise  to  Arbitrate 
Malpractice,"  28  Arbitration  J.  14,  23  (1973). 

91.  Lippman,  supra  note  27,  at  241,  n.  145.   There  is  a  problem  with  this  suggestion, 
however.   In  the  malpractice  area,  the  contractual  contact  need  not  occur  very 
often — every  time  a  patient  sees  a  doctor  for  treatment,  enters  a  hospital,  or 
joins  a  Kaiser-type  insurance  plan.   Perhaps  five  to  ten  times  a  year  is  an 
average.   In  contrast,  the  average  consumer  purchases  several  hundred  products 
every  week,  and  often  does  not  receive  a  sales  slip,  invoice,  or  consumer  credit 
agreement  for  these  items.   The  fact  that  they  are  inexpensive  items,  however, 

in  no  way  means  that  they  are  unlikely  to  give  rise  to  a  product  related  injury. 
Thus,  the  mechanics  of  the  contract  would  be  very  difficult  indeed. 

92.  See  Green  v.  Wolff,  140  Mont.  413,  372  P . 2d  427  (1962) ;  New  York  Civ.  Prac.  Law 
§  7501  (McKinney  Supp.  1976) . 

93.  See  Hull  and  Rod,  "Arbitration — A  Viable  Alternative?"  3  Fordham.  Urban  L.  J.  53, 
54-55  n.  8  (1974),  for  a  listing. 
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B.   Product  Liability  Prevention  Techniques 
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PRODUCT  LIABILITY  PREVENTION  TECHNIQUES 

I. 
Introduction 

Anyone  seeking  to  reduce  the  sum  of  products-related 
accident  costs  and  accident  avoidance  costs  will  probably  begin 
by  attempting  to  influence  the  behavior  of  the  two  principal 
actors  in  the  drama:   the  manufacturer  and  the  product  user. 

The  user  may  appear  to  the  mind's  eye  as  ignorant, 
unskilled,  heedless,  preoccupied  with  other  concerns,  and 
uneducable  in  his  multitudes.   The  manufacturer,  on  the  other 
hand,  may  be  regarded  as  homo  oeconomicus,  the  target  of 
choice  for  behavior  modification  efforts  aimed  at  reducing 
accident  costs. 

Proposals  to  induce  product  safety  by  direct 
regulation  of  manufacturers'  conduct,  or  by  altering  manu- 
facturers' liability  for  losses  due  to  product  defects,  are 
discussed  elsewhere  in  this  study.   The  present  proposed 
remedy  reviews  four  suggested  methods  by  which  manufacturers' 
own  efforts  to  make  their  products  safer  may  be  facilitated 
or  encouraged  by  governmental  action.   The  actions  to  be 
considered  are:   (1)  to  require  manufacturers  to  enhance 
product  safety  as  a  condition  for  participation  in  assigned 
risk  plans,  joint  underwriting  associations,  or  insurance 
contracts  to  be  reinsured  by  government  agencies;  (2)  to 
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require  insurers  to  build  into  their  products  liability  rate 
differentials  which  reflect  manufacturers'  safety  practices; 
(3)  to  require  insurers  to  assist  the  loss  prevention  activi- 
ties of  manufacturers;  and  (4)  to  gather  injury  data  and  dis- 
seminate it,  alone  or  accompanied  by  engineering  advice,  to 
the  pertinent  manufacturers. 

II. 

Assessment 

Of  the  four  suggested  methods,  the  last  seems  the 
most  likely  of  success  in  loss  prevention.   Gathering  and 
disseminating  injury  data  and  engineering  advice,  presumably 
coupled  with  sanctions,  would  theoretically  seem  best  calculated 
to  prevent  accident  loss.   However,  this  is  already  done  by 
the  Consumer  Product  Safety  Commission  and  certain  provisions 
of  0. S.H. A.   Perhaps  the  problem  is  one  of  extent  of  activity 
or  length  of  experience.   Probably  the  next  best  suggestion 
in  this  group  is  to  strictly  require  insurers  to  rate  manu- 
facturers, with  significant  differentials  in  premium  cost, 
according  to  their  safety  practices.   Though  there  might  be 
some  practical  problems  as  the  manufacturer  changes  his  proce- 
dures, this  would  certainly  prevent  losses. 

The  first  and  third  suggestions,  forcing  manufacturers 
to  upgrade  their  product  safety  for  access  to  special  insurance 
systems  and  forcing  insurers  to  assist  manufacturers  in  loss 
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prevention,  seem  very  unlikely  of  success.   Though  these  ideas 
have  a  theoretical  appeal,  they  probably  would  be  distorted 
by  competitive  business  realities  in  both  the  insurance 
industry  and  the  manufacturing  industry. 

III. 
Models 
A.   Requiring  Manufacturers  to  Adopt  Product  Safety  Programs 
in  Order  to  Participate  in  Assigned  Risk  Plans,  Joint 
Underwriting  Associations,  or  Insurance  Policies  To  Be 
Reinsured  by  Government  Agencies . 

Legally,  to  set  such  eligibility  standards  may  be 
thought  of  as  imposing  a  restriction  on  the  availability  of 

a  government-supplied  benefit,   or  as  regulating  the  contents 

2 
of  private  contracts  on  public  policy  grounds,   or,  more 

realistically,  as  a  combination  of  the  two. 

Given  the  acknowledged  power  of  the  states  to  spend 

money  and  regulate  conduct  to  protect  the  public  health  and 

3 
welfare,   it  would  appear  that  the  legal  power  of  the 

4 
states  to  adopt  such  a  scheme  is  incontestable.    The  same 

conclusion  may  be  reached  as  to  Congress's  power  to  act,  under 

5 
the  general  welfare  and  commerce  clauses,   to  set  up  devices 

of  this  sort. 

Analogies  to  such  an  idea  are  the  regulations  on 
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bank-robbery- averting  behavior  for  F.D.I.C.  banks,   the 

standards  for  participation  by  property-owners  in  the  national 

7 
flood  insurance  program,   and  the  standards  for  eligibility 

g 

for  FHA  mortgage  insurance.    A  Massachusetts  bill  to  set  up 

9 
a  products  assigned-risk  facility  contains  such  a  feature. 

But  though  such  schemes  would  be  neither  illegal 
nor  novel  in  principle,  it  may  (and  must)  still  be  asked 
whether  they  are  likely  to  prove  practicable  and  successful. 
Limited  information  presently  available  suggests  that  the 
candidates  for  participation  in  assigned  risk  plans,  pools 
or  reinsurance  programs  will  be  small  businesses,    with  loss 
experience  too  small  to  permit  insurers  to  quote  them,  with 
credibility,  and  individualized  premium  for  products  coverage. 

For  such  small  firms,  self-insurance  may  not  be  pos- 
sible, and  entrance  into  an  assigned  risk  plan,  joint  under- 
writing association,  or  reinsurance  plan  may  in  effect  be 
compulsory.   Hence,  for  them  the  safety  program  requirements 
or  eligibility  will  probably  have  the  same  practical  effect 
as  direct  safety  regulation. 

It  may  well  be,  however,  that  they  will  be  selling 
their  products  in  competition  with  larger  firms  who  are  able 
to  procure  insurance  or  to  self-insure  and  who  will,  of  course, 
not  be  subject  to  the  safety-program  requirements  of  the  govern- 
ment-assigned insurance  scheme.   If  the  scheme  requires  that 
they  make  their  products  safer,  but  significantly  more  costly 
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to  produce,  than  those  of  their  larger  competitors,  and  if 
the  purchasing  public  is  unable  to  perceive  the  safety 
advantage  or  unwilling  to  pay  for  it,  the  result  of  the 
safety  regulation  v/ould  be  to  transfer  some  or  all  of  the 

market  share  of  the  assigned-risk  insureds  to  their  less- 

12 
safe  competitors.     It  would  seem,  then,  that  although 

such  schemes  might  legitimately  insist  that  their  participant 
manufacturers  upgrade  their  products  to  the  (reasonable) 
safety  standards  already  followed  by  larger  competitors, 
the  schemes  should  not  force  their  participants  to  make 
their  products  even  safer  than  those  of  such  competitors 
unless  the  additional  safety  can  be  achieved  without  signif- 
icant increases  in  manufacturing  costs. 

Unfortunately,  it  would  seem  that  small  firms  are 
the  ones  least  likely  to  be  able,  using  only  in-house  talent 
and  resources,  to  produce,  economically,  the  safety  studies 
arid  programs  which  this  proposal  contemplates.   Government 
or  insurer  assistance  to  produce  or  pay  for  these  programs 
may  be  needed. 

In  conclusion,  then,  it  is  suggested  that  careful 
economic  studies  precede  any  attempt  to  implement  any  version 
of  this  proposal  that  would  attempt  to  coerce  insureds  to 
make  their  products  substantially  safer  (and  more  costly) 
than  those  of  competitors.   It  might  well  be  found  that  the 
underwriter,  who  will  have  to  evaluate  the  risk  potential  of 
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13 

applicants  in  any  case,    would  accomplish  significant  loss 

prevention  merely  by  making  this  report  available  to  the 
applicant,  and  by  requiring  him  to  meet  the  minimum  safety 
standards  prevailing  in  the  private  insurance  market.   More 
ambitious  safety  upgrading,  if  economically  appropriate, 
should  be  enforced  by  direct  safety  regulation  on  all 
manufacturers,  not  just  those  in  a  special  insurance  program. 

B.   Requiring  Insurers  to  Build  into  Their  Products  Liability 
Rates  Differentials  Which  Reflect  Manufacturers'  Safety 
Practices . 

State  authority  to  regulate  insurance  rate  structure 

14 
is  legally  well  established,    and  if  Congress  chose  to  inter- 
vene in  insurance  rate  regulation,  its  power  to  do  so  by  means 

15 
of  rate  regulation  could  not  be  doubted,    although  federal 

legislation  to  require  state  insurance  commissioners  to 

promulgate  and  enforce  orders  reflecting  such  differentials 

1  c 

might  perhaps  be  subject  to  attack. 

Any  such  plan  would,  of  course,  be  a  type  of  merit 

rating,  a  concept  which  insurers  frequently  make  a  part  of 

17  18 

their  own  ratings  plans.     Government  schemes  to  allow   or 

19 
require   merit  rating  are  certainly  not  novel. 

The  prevailing  marketing  system  for  products  insurance 

is,  however,  one  in  which  products  coverage  is  sold  as  a  part 

of  a  larger  package  of  coverage,  the  total  price  of  which  is 

subject  to  negotiation,  competitive  factors,  and  considerable 
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20 
ad  hoc  guessing.     This  being  the  case,  it  would  seem  that 

any  law  requiring  a  premium  reduction  of  X  dollars  (or  percent) 
per  safety  feature  would  be  akin  to  a  measure  that  mandated 
that  used  car  dealers  allow  an  extra  $10.00  on  all  trade- 
in  cars  with  air  bags:   it  would  be  unenforceable  and  inef- 
fective. 

Generally  speaking,  insurers  in  competitive  markets 
do  tend  to  offer  differential  rates  when  low-risk  populations 
can  be  inexpensively  identified  and  offered  low  premium  rates. 
This  sound  business  practice  is  to  attract  them  from  competing 

insurers  who  maintain  broader  pools,  in  which  the  average 

21 
insured  risk  is  greater.     That  products  coverage  does  not 

now  reflect  such  differentials  to  the  desired  degree  may  be 

due  in  part  to  the  lack  of  factual  evidence  to  support  them. 

If  the  legislator  has  such  information,  he  might  obtain  some 

such  differentials  by  simply  giving  his  information  to  the 

Insurance  Services  Organization.   If  the  legislature  does 

not  have  this  information,  the  economic  wisdom  of  mandating 

the  differentials  may,  perhaps,  be  questioned. 

More  importantly,  the  use  of  differential  insurance 

rates  to  encourage  loss  prevention  will  always  be  inefficient, 

since  the  very  reason  for  buying  insurance  is  to  achieve  some 

22 
degree  of  loss  spreading.     If  the  differentials  are  set 

by  government,  are  substantial  in  amount,  and  are  made  obligatory 

on  the  insurers,  the  latter  may  fear  that  these  differences 
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will  interfere  with  the  higher-order  goal  of  maintaining 

23 
insurer  solvency.     In  fact,  this  is  often  unlikely  to  be 

the  case,  if  the  mandated  premium  differentials  are  sub- 
stantial, because  liability  insurance  coverage  extends 
to  the  risk  represented  by  products  made  in  past  years, 
as  well  as  those  currently  being  manufactured.   Even  if  a 
change  in  manufacturing  method  will  have  a  clear  impact  on 
expected  loss  in  current  products,  this  impact  may  be 
small  if  current  output  is  only  a  small  part  of  the  total 
exposure. 

If  insurers  do  believe  that  a  given  legislatively- 
mandated  premium  is  not  actuarily  justifiable,  they  will  tend 

24 
to  "redline"  the  risks  to  which  it  applies. 

In  short,  if  insurers  and  manufacturers  are  slow 
to  implement  economically- justified  safety  measures,  legisla- 
tive mandating  of  rate  differentials  seems  to  be  a  roundabout 
and  unpromising  way  of  getting  those  measures  put  into 
practice. 

Alternatives  might  be  examined,  such  as  an  accident 

25  2  6 

tax,    or  safety  investment  tax  credits,    or  perhaps  dis- 
allowance of  tax  deductions  for  the  products  policy  deductible 
share  of  tort  recoveries. 
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C.   Requiring  Insurers  to  Assist  the  Loss-Prevention 
Activities  of  Manufacturers. 

This  question  was  the  subject  of  an  extensive  study 

which  Professor  Herbert  Denenberg  made  for  The  National 

27 
Coiranission   on   Product   Safety.  In   his   view. 

There  is  good  reason  in  theory,  in  practice, 
and  in  social  policy  for  making  the  connection 
between  loss  payment  and  loss  prevention  both 
more  substantial  and  more  automatic.   In 
theory,  the  segregating  and  gathering  of  like 
risks  by  insurance  companies  should  lead  to 
the  creation  of  a  class  of  specialists  in 
risk  appraisal  within  the  insurance  industry. 
Insurance  becomes  workable  because  insurance 
companies  are  better  able  to  recognize, 
evaluate,  control  and  eliminate  risk.   It 
would  be  an  act  of  gross  social  irresponsibility 
to  permit  insurance  companies  to  acquire  this 
expertise  in  saving  life  and  limb  and  then 
permit  them  to  utilize  this  information  only 
for  the  purpose  of  estimating  the  cost  of 

deaths  and  injury  and  not  for  the  purpose  of 

2  8 
eliminating  death  and  injury. 

Professor  Denenberg  found  that  insurance  companies 

had  few  success  stories  to  report  to  him  concerning  their 

29 
counseling  of  insureds  regarding  product  dangers.     And 

he  recognized  that  since  insurance  companies  made  their 

profits  on  the  investment  of  premiums,  loss  prevention,  which 

must  ultimately  lead  to  a  reduction  of  premium  flow,  is 

against  their  long-term  self  interest.     In  the  absence 
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of  compulsion,  it  is  only  likely  to  occur  insofar  as  it 
may  reduce  the  current  year's  loss  experience,  under  a 

policy  not  rated  retroactively  whose  premium  has  already 

31 
been  fixed  by  contract. 

Nevertheless,  Professor  Denenberg  believed  that 
insurance  companies  could  sell  their  expertise  to  manu- 
facturers who  were  in  the  market  for  loss-avoidance 

32 
counseling.     He  did  not  go  on  to  analyze  the  market  for 

such  services.   The  manufacturer  might,  logically,  be 

willing  to  purchase  loss-avoidance  consultation  services 

so  long  as  he  was  convinced  that  each  dollar  of  consultation 

netted  him  a  saving  discounted  to  present  worth  in  expected 

accident  costs  (as  under  his  policy's  deductible,  or  in  the 

form  of  staff  time  wasted  in  cooperating  with  insurer  defenses 

of  tort  claims)  greater  than  the  return  (suitably  discounted) 

which  that  same  dollar  might  earn  if  invested  elsewhere. 

One  might  hazard  a  guess  that  small  manufacturers, 
particularly,  would  lack  access  to  the  facts  upon  which  they 
could  base  such  a  judgment.   Their  loss  experience  does  not 
involve  large  numbers,  and  so  they  could  not  immediately 
test,  in  their  own  loss  experience,  the  supposed  value  of  the 
services  being  offered  to  them. 

While  this  proposal  contemplates  that  insurers 
shall  render  such  counseling  free  of  charge  (absorbing 

the  cost  in  their  regular  premiums) ,  it  is  unclear  that 

33 

insureds  would  voluntarily  demand  even  such  free  consultations. 
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The  cost  of  implementing  suggested  safety  changes  would  be 
immediate  and  palpable,  and  the  benefits  derived  uncertain, 
remote  and  difficult  to  appraise.   Clearly,  a  voluntary 
demand  for  such  counseling  by  insureds  cannot  simply  be 
posited — it  would  have  to  be  verified  by  inquiry. 

Professor  Denenberg's  own  study  revealed  that 

there  were  shockingly  few  trained  insurance  safety  experts 

34 
at  the  time  that  he  made  his  study.     It  was  quite  clear 

that  the  consultation  capability  of  products  liability 

.  .     35 
insurers  at  that  time  was  quite  limited. 

One  might  also  have  doubts  about  the  degree  to 
which  the  statistical  loss  information  which  insurers 
gather  is  necessarily  transferable  into  useful  advice  on 
current  manufacturing  procedures.   While  an  insurer  might 
note  that  there  were  more  claims  of  foreign  objects  in 
soda  bottle  A  than  in  soda  bottle  B,  his  status  as  collector 
of  statistics  does  not,  in  itself,  give  him  any  understanding 
of  the  reasons  for  the  difference.   Again,  technology  changes 
rapidly  and  products  obsolesce  and  are  redesigned.   Insurers' 
wisdom  about  yesterday's  losses  may  not  be  fully  transferable 
into  suggestions  for  reducing  today's  design  and  production 
risks. 

While  it  is  true  that  insurers  may  be  able  to 
conduct  safety  research  or  collect  injury  data  which  an  un- 
sophisticated small  manufacturer  could  not  afford  to  conduct 
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or  obtain  for  himself,  it  is  also  true  that  the  government 

is  an  even  more  logical  candidate  for  making  use  of  such 

_     ,   36 
economies  of  scale. 

Even  if  the  role  of  the  insurer  is  limited  to  counsel- 
ing and  not  to  research,  it  may  be  unreasonable  to  expect  small 
individual  liability  insurers  to  have  a  competent  counseling 
capability  for  many  different  branches  of  industry.   This 
proposed  remedy  may  be  unrealistic  in  expecting  insurers  to 
cooperate  in  the  task  of  reducing  their  long-range  premium 
flow;  it  may  also  seriously  overvalue  the  expertise  and 
manpower  available  to  insurers  and,  particularly,  to  smaller 
insurers.   It  may  well  be  that  expert  economic  analysis  of 
this  proposal  would  lead  to  the  conclusion  that  such  loss 
prevention  counseling  could  be  better  performed  by  private 
consulting  firms  who  could  concentrate  on  particular  industries 
or  product  lines,  or  by  government  personnel. 

In  the  event  that  such  counseling  responsibilities 
are  legally  placed  upon  insurers,  attention  should  be  given 

to  the  problem  of  their  potential  liability  for  negligent 

37 
inspection,    as  well  as  possible  legal  objections,  in  some 

jurisdictions,  to  requiring  them  to  perform  a  service  that 

38 

they  may  not,  after  all,  be  qulified  to  render. 
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D.   Assigning  to  a  Government  Agency  the  Task  of  Collecting  Data 
on  Injuries  and  Their  Causes^  Disseminating  Such  Data^  and 
Advising  Industry  on  Safety  Matters. 

The  Consumer  Product  Safety  Commission  is  already 

required  by  law  to  maintain 

.  .  .  an  Injury  Information  Clearinghouse  to  collect, 
investigate,  analyze,  and  disseminate  injury  data, 
and  information,  relating  to  the  causes  and  pre- 
vention of  death,  injury,  and  illness  associated 

39 
with  consumer  products,  .  .  . 

While  the  term  "consumer  product"  does  not  embrace 

40 
those  used  in  a  workplace,    this  hiatus  is  filled  by  the  exten- 

41 
sive  authority  granted  to  the  Secretary  of  Labor,  under  0. S .H. A. , 

42  43 

to  require  record-keeping,    obtain  reports,    conduct  mvesti- 

44  45 

gations,    and  disseminate  information   regarding  workplace 

injuries . 

There  are  numerous  other  legislative  grants  of  informa- 
tion-collecting power  to  federal  agencies  under  which  information 
pertaining  to  products-related  injuries  may  be  collected  and 
disseminated,  as,  e.g . ,  in  the  case  of  The  National  Fire  Data 

Center  maintained  by  The  National  Fire  Prevention  and  Control 

46 
Administration  within  the  Commerce  Department. 

It  would  seem,  then,  that  this  proposal  has  already 
been  implemented,  any  deficiencies  in  existing  data  collection 
or  dissemination  being  practical  or  political  rather  than  legal. 

A  government  agency  to  render  expert  advice  on  pro- 
duct safety  might  not  have  many  customers,  if  there  were  no 


205 


direct  safety  regulation  in  force  which  the  advice  was 
intended  to  implement.   If  it  would  cost  a  manufacturer 
money  to  follow  the  advice  given  to  him,  and  if  his  compet- 
itors (still  producing  more  dangerous  goods)  were  thereby 
able  to  undersell  him,  and  if  the  public  purchasing  the 
products  would  not  pay  more  for  the  safer  ones,  the  advice- 
rendering  agency  would  have  little  to  do. 

On  the  other  hand,  every  regulatory  agency  offers 
advice  to  those  whom  it  regulates  and  seeks  to  enforce  its 
regulations  by  information  and  conferences  before  moving  to 
citations  and  enforcement  proceedings.   In  the  case  of  the 
Consumer  Products  Safety  Commission,  explicit  statutory  authority 
to  engage  in  such  counseling  might  be  enacted,  if  the  more 
general  language  presently  in  the  law  is  felt  to  be  inadequate. 
It  should  be  noted,  however,  that  the  National  Commission  on 
Product  Safety  reached  the  conclusion  that  the  expertise  needed 
to  design  safe  products  was  available  to  industry,  and  what  was 
lacking  was  government  action  to  create  and  enforce  safety 

standards  so  that  manufacturers  willing  to  spend  money  on  safe 

47 
products  would  not  be  placed  at  a  competitive  disadvantage. 

While  various  government  agencies  have  already  de- 
veloped data  collection  and  dissemination  services  with  respect 
to  particular  industries,  much  remains  to  be  done  both  to  focus 
and  accelerate  these  efforts  in  the  interest  of  product  safety. 
A  central  clearinghouse  which  would  combine  effectively  various 
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branches  of  technical  expertise  might  be  desirable.   A 
suggestion  along  these  lines  might  be  the  training  of 
"safety"  engineers  with  expertise  in  all  phases  of  con- 
sumer product  safety.   Whether  this  might  be  accomplished 
with  equal  effectiveness  by  private  consulting  firms  is 
an  open  question.   In  any  event,  manufacturers  and  ulti- 
mately consumers  could  benefit  by  a  more  effective  pooling 
of  existing  product  safety  expertise. 
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NOTES 


1.  See ,  e.g.,  Tex.  Ins.  Code  §  5.76(h)  which  sets  such  a  condition  on  access  to  the 
state  workers'  compensation  assigned  risk  pool: 

Any  company  or  association  may  make  and  enforce 
reasonable  rules  for  the  prevention  of  injuries 
to  employees  of  its  policy-holders  or  applicants 
for  insurance  under  the  Workmen's  Compensation 
Act.   For  this  purpose,  representatives  of  any 
such  company  or  association,  and  representatives 
of  the  Board,  shall  be  granted  free  access  to  the 
premises  of  each  such  policyholder  or  applicant 
during  regular  working  hours.   Failure  or  refusal 
by  any  such  policyholder  or  applicant  to  comply 
with  any  such  reasonable  rule  for  the  prevention 
of  injuries  as  shall  be  prescribed  by  the  Agency, 
together  with  such  other  relevant  factors,  shall 
determine  the  issue  of  whether  said  policyholder 
or  applicant  in  good  faith  is  entitled  to  such  in- 
surance. 

Standards  for  eligibility  to  receive  government  benefits  must  be  reasonably 
related  to  a  permissible  legislative  goal,  must  not  infringe  upon 
constitutionally-protected  rights,  and  must  not  constitute  invidious 
discrimination  based  on  criteria  beyond  the  control  of  those  adversely 
classified.   See  Dandridge  v.  Williams,  397  U.S.  471,  483-87  (1970);  Richardson 
V.  Belcher,  404  U.S.  78,  80-85  (1971).   Manifestly,  risk-related  criteria 
for  inclusion  in  a  governmentally-assisted  insurance  program  could  raise 
no  such  issues.   As  to  whether  government  insurance  is  a  proprietary  function 
not  even  subject  to  the  substantive  due  process  requirements  of  distribution 
of  statutory  benefits,  see  Rainbow  Valley  Citrus  Corp.  v.  F.C.I.C.,  infra 
note  4 . 

2.  Police  power  over  the  terms  of  private  contracts  is  subject  to  no  greater 
constitutional  limitations  than  are  set  out  in  note  1  supra .   Cf .  Carleton 
Screw  Products  Co.  v.  Fleming,  126  F.2d  537,  541  (8th  Cir.  1942),  cert,  denied, 
317  U.S.  634  (1943);  Pyeatte  v.  Bd .  of  Regents,  102  F.  Supp.  407  (D.  Okla.  1952), 
aff 'd,  342  U.S.  936  (1952). 

3.  Nebbia  v.  New  York,  291  U.S.  502  (1934). 

4.  It  is  assumed,  of  course,  that  any  possible  procedural  due  process  or 
delegation-of-powers  objections  would  be  anticipated  in  any  such  scheme  by  allowing 
applicants  who  had  been  refused  insurance  by  a  private-insurer  participant  to 
appeal  that  decision  to  a  governmental  review  body.   Cf .  24  C.F .R.  §  1905.7  (1975) . 
But  see  Rainbow  Valley  Citrus  Corp.  v.  Federal  Crop  Ins.  Corp.,  506  F.2d  467 

(9th  Cir.  1974)  (procedural  due  process  not  applicable  to  decision  not  to 
enter  into  an  insurance  contract) . 

5.  The  Congress  shall  have  Power  To  lay  and  collect  Taxes 
.  .  .  to  provide  for  the  .  .  .  general  Welfare  of  the 
United  States. 

U.S.  Const,  art.  I,  §  8. 

The  Congress  shall  have  Power  ...  to  regulate 
Commerce  .  .  .  among  the  several  States. 

U.S.  Const,  art.  I,  §  8 .   As  to  federal  regulation  of  insurance,  see  United 
States  V.  South-Eastern  Underwriters  Ass'n..  322  U.S.  533  (1944);  15  U.S.C.A. 
§§  1011,  1012  (1970),  [U.S.]  D.O.T.,  Ecoi>omic  Regulation  of  Insurance  in  the 
United  States  (1970). 
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6.  12  C.F.R.  Part  326  (1976);  cf.  crime  insurance  eligibility  standards  based  on 
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